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Preface

Prof. dr. Ashley Terlouw

Atthe moment of writing this preface to the report of Giota Theodoropoulou on the Greek asylum procedure, a record number of 75.000
migrantsisstayingin Greece. The reception centresare overcrowded, thousands of families with minor childrenareliving in the streets
orinself-builttents. Itis clear that Greeceis not able to fulfilits obligations under the Common European Asylum System and the EU
Charter, the Refugee Convention and the European Convention of Human Rights. Asylum seekers in Greece are staying there under
inhuman and degrading circumstances. Thisleads to the question whether thisis solely the responsibility of Greece orifan obligation
restson the other EU Member States as well.

The situationis atleast partly caused by EU Member States thatin March 2016 closed a deal with Turkey in order to end irregular migration
fromTurkey to North-West Europe via the so-called Balkan route. According to this deal Turkey would take back migrants that had
entered Greeceinanirregular manner. In exchange forthat Turkey would receive financial support for the reception of refugees, the visa
requirements for Turkish citizens would be abolished and the accession negotiations between Turkey and the EU would be speeded up.
Furthermore, aso-called oneto one exchange was agreed upon. For each Syrian that would be returned from the Greek Islands to Turkey,
anotherSyrianwould be brought to the EU by Turkey. The legal status of this deal is unclear. According to the Court of Justice of the EU it is
notan EU-agreementbutanagreement of the Member States with Turkey, meaning that EUlawis notapplicable.

Greeceisaccording to EU-law, especially Directive 2013/32/EU (on Asylum Procedures), obliged to process every asylum request, also
requests fromasylum seekers who travelled to Greece via Turkey. The Turkey deal is however based on the presumption that Turkeyisa
safe third country. Article 33, par. 2c Directive 2013/32/EU allows Member States to return asylum seekers to a safe third country without
dealing with theirasylum claims on the content. Thisis also implemented in Greek law. Consequently many asylum applications from
asylumseekerswho travelled via Turkey were declared inadmissible.

However, is Turkey really a safe third country and does it fulfil the requirements of Article 38 Directive 2013/32/EU? Itis known that
Turkey has returned many Syrianasylum seekersto Syria, without offering them the possibility tolodge anasylum request. Since the
failed coup d'état the humanrightssituationin Turkey has deteriorated. Freedom of speech has been restricted and torture, cruel,
inhuman and degrading treatmentand punishment onalarge scale were reported.



Moreover, Turkey would insufficiently protect particularsocial
grouplike Alevites and Christiansagainst discrimination and
violence. Finally, Turkey has made a reservation to the Refugee
Convention. Only people of European origin can be recognized as
refugees by Turkey, meaning that for example Syrians, Afghans
and Iranians cannot be recognized as such. Although Turkey offers
some alternative temporary protection forthose groups, this
cannotheseenas protectionasrequired by the Refugee
Convention.

Thisreportis, however, notabout the situationin Turkey but about
the situation forasylumseekersin Greece. Giota Theodoropoulou
hasresearched both Greek and EUlaw and whether the situation of
asylumseekersin Greeceisin compliance with these legal
requirements. Afterthat she hasinterviewed manyactors
involved, both on EU, Greek and NGO Tevel.

Herresearch shows that the Greek asylum procedure and reception
are failing. Infact thereisnot one Greek asylum procedure but
there are two. A fast-track-border procedure on theislands
Leshos, Kos, Leros, Samos, Chios and Rhodes (for all not
vulnerable asylum seekers) and the ‘normal’ procedure on Evros
and the Greek mainland. Lack of availablelegal aid isa problem for
bothtypesofprocedures. Theinvolvement of EASQin the Greek
asylum procedureis questioned, among others by the European

Ombudsman, who on5July 2018 expressed serious concerns about
‘the quality of the admissibility interviews aswell asabout the
procedural fairness of how they are conducted’. Detention of
asylumseekers takes place based on their nationality and there is
insufficientattention for the position of vulnerable groups,
including children.

The researchalso givesa picture of failing responsibilities and
lack of solidarity with Greece and with the asylum seekers fixed
there. Greeceis notable to fulfil its obligations under national
Europeanandinternational law. The EUis failing to help Greece
and to take responsibility forresettlement as was promised,
Turkey cannot really be trusted with asylum seekers, and NGO's,
who asaconsequence are burdened with de facto responsibility,
canimpossible sufficiently deal with the problems they are faced
with.

I'hope thisreport makes the readeraware of the obligations of the
EUandoftheimportance thatthese obligations are more than just
thelawinthe hooksand will resultinlawinaction, especially
whereit concerns asylum seekersin Greece. | also hope that every
actorinvolved will feel responsible to end the inhumanand
degradingsituationthese asylum seekers find themselvesin for
too many yearsalready.

1. Executive Summary

The aim of thisresearch was to identify the main challenges that
asylumseekers currently facein Greece, to provide suggestions
forsolutionsandtoindicate whoisresponsible for the
implementation of these solutions. The research has a qualitative
characterandisbased onlegal and empirical data. The empirical
research exists of interviews with selected professionals
representing Greece, the EUand other Member States, as MEPs,
representatives of the Greek Ministry of Migration, the First
Reception Service and the Asylum Appeals Committees, UNHCR
and NGOs.

OnMarch 2016, the EU-Turkey Statement foresaw the return from
Greece to Turkey of all newly arriving migrants. In the same year,
Greece adopted anewlaw, Law 4375/2016, transposing the EU
Asylum Procedures Directive. Thislaw made it possible to restrict
the geographical movement of asylum seekers within Greek
territoryand created a special asylum procedure, the 'fast track
borders procedure”.

The newly created Asylum Service decided to oblige asylum
seekerswhoarrive on theislands of Kos, Leros, Samos, Rhodos,
Chiosand Leshos to remain there untila final asylum decision on
theirrequestshas beenreached. The Asylum Service argued that
thismeasure, known as ‘geographical limitation’, served public
interestand was supposedtorenderthe EU-Turkey Statement
effective by facilitating returns.

Asaresult, since March 2016 thousands of migrants who arrived
onthesixislands of the Aegean were unable to move forward to the
mainland. In 2018, another new Greek law, Law 4540/2018, entered
into force, aimed ataccelerating the processing of asylum claims
examined underthe fast track borders procedures forasylum
seekerswho were stuck ontheislands. However, due to the large
volume of asylum requestsand the limited capacity of the
authoritiesto deal with them, asylum seekers were keptinalimbo
forseveral monthsand sometimes years, being subjected to harsh
living conditions.

Inordertorenderthe examination more effective, EASO acquired
anewrole. Employees of thisorganisation started to participatein
the examination of the asylum claims, conducting interviews at
firstinstance, firstontheislandsand, as of 2018, onthe mainland
aswell. Thisactiveinvolvementinaprocedure thatis the
responsihility of the State was heavily criticised by NGOs and the
academia. However, the EU Ombudsman endorsed EASQ's opinion
onthismatterarguing that this organisationis onlyissuing
opinionsand, ultimately, itis up to the Greek officials toreacha
decision on each asylum claim.

Furthermore, asylum seekers examined under the fast track
borders procedure are not only geographically confined. Infact
theyare also disfavoured in comparison to asylum seekerswho are
examined under the reqular procedure. Thisis the consequence of
the fact that the Asylum Service withthe help of EASQO tends to
apply the ‘safe third country' concept described in the EU Asylum
Procedures Directive onlyinthe border procedures. Asaresult,
asylumseekers examined on the sixislands have to rebut the
presumption that Turkeyis a safe third country for them.
Otherwise, theirasylum claim will be considered inadmissible and
they caneffectively be returned to Turkey.

Theimplementation of this conceptisnot only discriminatory
againstasylum seekers whose claims are examined on theislands
according to the fast-track borders procedures. The objection that
asylumseekers can safely returnto Turkey also only affects
asylumseekerswith specificnationalities. EASO tends to propose
the safe returnto Turkey of Syrians, Afghansand Iragis whereas
the Asylum Service tends to endorse

the safe third country concept only with regards to Syrians. The
Greek Council of State ruled that Turkey can be considered safe
regardless of the fact that Turkey does not fully implement the
1951 Geneva Conventionasit made a reservation by the New York
Protocol of 1967 with the Convention, whichinfact meansthat the
Conventionis only considered applicable forasylum seekers
fleeing from Europe

Inordertoavoid returnto Turkey based on the safe third country
concept, asylumseekers examined under the border procedures
have had to prove themselves to be vulnerable. Vulnerable persons
have access bylawtospecial reception conditions. However, in the
current state of affairs, vulnerability hasacquired a new function.
Ithas become the only available mechanism forasylum seekers to
‘escape’the border proceduresand to be examined underthe
regularasylum procedures, thus avoiding returnto Turkey. Asa
matter of fact, the majority of asylum seekers examined under the
borderprocedures have managed to be recognised as being
vulnerable. Therefore, vulnerabilityisnolongeran exceptional
measure; ithashecome the norm. Nevertheless, due toaserious
lack of doctorstoassess persons claiming to be vulnerable and
lackinaccommodation on the mainland, vulnerable people have to
remain ontheislands foraverylongtime, living under harsh
conditions.



Inaddition to othervulnerable persons, children are also exposed
toseriousrisks due to their prolonged stay in the hotspots orin
otherdesignated areas thatare notsuitable for their well-being.
Reportedincidents of sexual exploitation of children have not yet
resultedinany conviction, allegedly because victimsare not
provided with sufficient safequards to follow through. Child abuse
isasymptom of huge systemic deficiencies suchaslack of
adequate shelters, almostinexistentlegal aid, lack of guardians,
obstacles for family reunification, difficulties with age
assessment, thus forcing many childrentostayinthe streetsand
dowhateverittakestosurvive. The Greek Ministry for Migration
Policy made an official request to other Member States to accept
therelocation of children, but this effort was met withresistance.

The situationis notonly critical with regard to asylum seekers at
the borders. Access toasylum on the mainland based onapre-
registration systemthrough Skype has provento he very
problematic, whereas push-backs seemto continue.

Theinterviewsinthisresearch have provided explanations forall
these challenges. They have suggested thatthe geographical
limitationis based on Turkey'sinterpretation of the EU-Turkey
Statement. More specifically, Turkey does not take hack asylum
seekerswhoarenotontheislands. Intervieweessuggested that
the EU tolerates Turkey's approach. However, as it has been
indicated, return based on the safe third country concept does not
affectmanyasylumseekers. In practice, most of themare
considered to be vulnerahle. Some interviewees perceived
vulnerability asthe only means to decompress theislands. In other
words, instead of it being a special protective mechanism, it has
becomeapolitical tool to mitigate the severe consequences of the
EU-Turkey Statement.

Inaddition, interviewees stressed that because itis hard to trace
asylumseekerswho have beenrejected and because Turkey tends
tofind excusessoasnottotake people back, the return numbersin
practicearestillverylow. Theinterviewees proposed the following
suggestions: the creation of legal pathwaysto Europe, a strict
operating framework for EASQ in Greece, the creation ofa
centralised EU asylum authority to deal withall asylum
applications within the EU, better sharing of asylum seekers,
betterintegration, strategic planning and the need to deal with the
root causes of migrationinamore comprehensive way. EASO
insisted thattheyare nota decisive authorityin Greece. However,
the differencein perceptions between EASO seconded
interviewers and the Asylum Service during the admissibility
checkimplies the opposite. Infact the participation of EASQ is
beyond whatis foreseeninits current mandate.

Thisresearch has shown that Greece isresponsible toact to the
needs of asylum seekers withinits territoryinamore effective
way, mainly by increasing anadequate infrastructure and human
resources so thatthe status of asylum seekersis clearedinatimely
manner, without compromising the quality of the procedures. The
EUisalsoresponsible tosupport national policies that do not
violate EUlawand EU values, especially with regard to the right to
seek asylum and the prohibition of (indirect) refoulement. In this
regard, the EU should support the abolishment of geographical
limitations, the equal treatment of asylum seekersirrespective of
theiroriginandlocation, a more fair distribution of asylum
seekers overthe MemberStatesand ensure that Dublin Regulation
isapplied without unnecessary impediments. NGOs have de facto
undertakenalarge responsibilityin Greece butare only
responsible within theirrespective mandates. Moreover, their
activities should not he seenasan excuse for State actorsto
remain passive. Onthe contrary, they should take more seriously
the responsibilities that the Refugee Convention, the EU Charter
and the CEAS obliges them to.

2. Summary in Dutch (Samenvatting)

Hetdoelvanditonderzoekisom enerzijds de belangrijkste
uitdagingenteidentificerenvoorasielzoekers diezichin
Griekenland bevinden, oplossingen aante dragen voor deze
uitdagingen ente bepalen wie er verantwoordelijk isvoor het
implementerenvan deze oplossingen. Het onderzoek heeft een
kwalitatief karakterenis gebaseerd op juridische en empirische
data. Hetempirische deel van het onderzoek bestaat uitinterviews
met geselecteerde professionals die Griekenland, de EU enandere
lidstatenvertegenwoordigen, zoalsledenvan het Europees
Parlement, vertegenwoordigers van het Griekse ministerie van
migratie, medewerkersvan de Griekse asieldienst en de
beroepscomitésvoor asielzaken, de VN vluchtelingenorganisatie
UNHCR enverschillende maatschappelijke organisaties.

Met hetsluitenvan de EU-Turkije overeenkomstin maart 2016
werdvoorzieninde terugkeervan alle nieuw aangenomen
asielzoekers naar Turkije. Inhetzelfde jaarintroduceerde
Griekenland eennieuwe wet die voorzietin de implementatie van
de Europese Procedure Richtlijn. Deze wetintroduceerde een
geografische beperking voor asielzoekers en een speciale
asielprocedure, deversnelde grensprocedure.

Derecentopgerichte asieldienst besloot om asielzoekers die via
de eilanden Kos, Leros, Samos, Rhodos, Chios en Leshos
Griekenland binnenkomen te verplichten op de betreffende
eilanden te blijventotdat een definitieve beslissing op hun
asielverzoekenis genomen. De asieldienst stelt dat deze
maatregel, bekend als de ‘geografische beperking', het publiek
belangdientenvoorzietinde effectieve implementatievande
EU-Turkije overeenkomst doorterugkeerte faciliteren.

Als gevolg hiervan konden duizenden migranten die na maart 2016
op de zes Egeische eilanden aankwamen nietverder reizen. In 2018
werd eenandere Griekse wet geintroduceerd metals doel om de
behandeling van asielaanvragen voor asielzoekers op de
betreffende eilanden, die onder de grensprocedure vallen, te
versnellen. Vanwege de grote hoeveelheid asielaanvragenen de
beperkte capaciteitvan de autoriteiten om deze te behandelen
verblijven asielzoekers echteral maanden, soms zelfs jaren, in
erbarmelijke leefomstandigheden op de Griekse eilanden.

Omde behandeling vanasielaanvragen effectieverte maken,
kreeg het Europees Asielagentschap EASQ een nieuwe rol:
medewerkersvan de organisatie gingen deelnemen aan de
behandeling vanasielaanvragen door de asielverhorenaf te
nemen, eerstop de eilanden, laterin 2018 ook op het vasteland.
Dezeactieve betrokkenheid bij de nationale Griekse procedure
werd zwaar bekritiseerd door maatschappelijke organisaties en
academici.

De Europese ombudsman onderschreef echter het standpunt van
EASOindeze kwestie dat de organisatie slechts advies uithrengt
endatde beslissingshevoegdheid vooriedere asielaanvraag
uiteindelijk bij de Griekse autoriteitenligt.

Daarnaast hebbenasielzoekersin de snelle grensprocedure niet
alleente makenmet de geografische beperking. Ze worden ook
benadeeld ten opzichte van asielzoekers die onder de reguliere
procedure vallen. Dit komt doordat de asieldienst met steunvan
het EASO hetveilig derdeland concept datin de Europese
procedurerichtlijn verankerd is, slechtsin de grensprocedure
toepast. Asielzoekers die de procedure op de zes eilanden
doorlopen, moeten daarom hetvermoeden dat Turkije een veilig
derdelandisweerleggen. Als hen dat nietlukt, wordt hun
asielaanvraag niet-ontvankelijk verklaard en kunnen ze worden
teruggestuurd naar Turkije.

Deimplementatie van dit conceptis niet alleen discriminerend
rationaeloci, hetraakt ook alleen asielzoekers met specifieke
nationaliteiten; EASQis geneigd om de veilige terugkeer naar
Turkije vanSyriérs, Afghanen enIrakezenvoorte stellen, terwijl de
asieldienst ditdoorgaans alleenvoor Syriérs onderschrijft. De
Griekse Raad van State oordeelde dat Turkije als veilig heschouwd
kanworden, ongeacht de beperkte implementatie van de Geneefse
Conventievan1951doorTurkije. Turkije heeft eenvoorbehoud
gemaakt bijhet Protocol van New York van 1967 bij het verdrag met
als consequentie dat het zich alleen verplichtacht hetverdrag na
televenalshetgaat omasielzoekers die uit Europazijn gevlucht.

Om terugkeer naar Turkije op basis van het veilig derde land
concept te vermijden, moeten asielzoekersin de grensprocedure
bewijzen dat ze kwetshaar zijn. Kwetshare personen hebben
volgens de Griekse wet toegang tot speciale opvang-
voorzieningen. Inde huidige situatie heeft kwetsbaarheid echter
eennieuwe functie gekregen. Hetis het enige beschikbare
mechanisme gewordenvoorasielzoekers om te ontsnappenaan de
grensprocedures enominde requliere procedure terecht te komen
enomterugkeernaarTurkije te voorkomen. De meerderheid van de
asielzoekersvanwie de aanvrageninde grensprocedure zijn
behandeld, isals kwetshaar erkend. Daaromis kwetshaarheid niet
langer een uitzonderlijke maatregel; hetisde norm geworden.
Niettemin moeten kwetshare mensen, vanwege het grote tekort
aanartsenomde kwetshaarheidstoets uitte voeren envanwege
het gebrek aan opvangplekken op het vasteland, alsnog heellang
op de eilanden blijven.



Naastandere kwetshare personen worden ook kinderen
blootgesteld aan ernstige risico’s als gevolg van hunlangdurige
verblijfinde hotspotsofinandere aangewezen gebieden die niet
geschiktzijnvoor hun welzijn. Gemelde incidentenvan seksuele
uitbuiting vankinderen hebbennog niet geleid tot enige
veroordeling, naarverluidt omdat er onvoldoende waarborgen zijn
voorslachtoffers om daadwerkelijk een procedure te starten.
Mishruik vankinderenis een symptoomvan grote systematische
tekortkomingen, zoals gebrek aan opvang, gebrek aan
rechtshijstand, gebrek aanvoogden, obstakels voor
gezinshereniging en problemen bij de leeftijdsanalyse. Hierdoor
zijnveel kinderen gedwongen omop straattelevenenalleste
doenwatnodigis omte overleven. Het Griekse Ministerie van
Migratiebeleid deed een officieel verzoek aan andere lidstaten om
de herplaatsing van kinderente accepteren, maar dit stuitte op
weerstand.

Desituatieisnietalleen ernstigwat betreftasielzoekersin de
lidstatenaan de grenzen. Toegang tot asiel op het vasteland
gebaseerd op een pre-registratiesysteemvia Skype blijkt zeer
problematisch, terwijl pushbackslijken te blijven bestaan.

Deinterviewsinditonderzoek hebbenverklaringen gegeven voor
al deze uitdagingen. Zij hebben gesuggereerd dat de geografische
beperking gebaseerdisop de Turkse interpretatie van de
EU-Turkije overeenkomst. Meer specifiek, Turkije neemtalleen
asielzoekers terug vanaf de eilanden. Geinterviewden
suggereerden datde EU de aanpak van Turkije tolereert. Zoals is
aangegeven, heeftterugkeer op basisvanhet conceptvaneen
veiligderdeland echter geen gevolgen voor veel asielzoekers. In
de praktijk worden de meesten als kwetshaar beschouwd. Door
sommige geinterviewden werd kwetshaarheid gezien als het enige
middel om de druk op de eilanden te verminderen. Met andere
woorden, in plaatsvan dat het een speciaal
beschermingsmechanismeis, is het een politiek instrument
gewordenom de ernstige gevolgenvan de EU-Turkije
overeenkomst te verzachten.

Bovendien benadrukten de geinterviewden dat de terugkeercijfers
nogsteeds erglaagzijn. Ditkomt doordat het moeilijk is om
asielzoekers te vinden wiens asielverzoekis afgewezen en omdat
Turkije geneigdis excuses te vinden om mensen niet terug te
nemen.. Sommige geinterviewden steldenvoor om te voorzienin
legale routes naar Europa, evenals een strikt operationeel kader
voor EASQin Griekenland en de oprichting van een
gecentraliseerde Europese asieldienst, een eerlijker verdeling van
asielzoekers, betereintegratie, strategische planning en een
betere aanpak van de fundamentele oorzaken van migratie. EASO
beklemtoonde dat het geen doorslaggevende autoriteitin
Griekenlandis, maarhetverschilin perceptie tussen de EASQO
medewerkers en de Griekse medewerkers van de asieldienst
impliceerthet tegenovergestelde: dat deinvloed van EASO verder
gaatdan haar huidige mandaat.

Uitditonderzoek blijkt dat Griekenland verantwoordelijkisom op
eeneffectievere maniertevoorzienin de behoeftenvan
asielzoekers die zich op haar grondgebied bevinden, met name
doordeinfrastructuur en menselijke capaciteit te versterken,
zodatasielaanvragensnel worden behandeld zonder dat dit de
kwaliteitvan de procedures ondermijnt. De EUis 0ok
verantwoordelijk voor het ondersteunen van nationaal beleid
zodathetinlijnismet Europeesrechten Europese waarden, met
name met betrekking tot hetrecht omasiel aante vragenen
bescherming tegen refoulement. Indit verband dient de EU de
afschaffingvan de geografische beperking te bevorderen, evenals
de gelijke behandeling van asielzoekers ongeacht hun herkomst en
locatie, eneen eerlijker verdeling van asielzoekers. Ook dient de
EUervoortezorgendatde Dublinverordening zonder
belemmeringenwordt toegepast. NGO's hebben de facto een grote
verantwoordelijkheid op zich genomenin Griekenland. Maar zij
kunnenalleenverantwoordelijk worden gehouden hinnen hun
respectievelijke mandaten. Bovendien mogen hun activiteiten
nietworden gebruiktals excuusvoorrijksambtenaren om passief
te blijven. Integendeel, zij zouden de verantwoordelijkheden waar
hetVluchtelingenverdrag, het EU Grondrechtenhandvest en het
GEAShentoe verplichten, serieuzer moeten nemen.

3. Introduction

Greece, situated at the crossroads of Europe, Asiaand Africa, has
alwayshosted alarge number of migrants. Afterasharpincrease
ofarrivalsin 2015, the EU Member States made a joint declaration
tofacilitate the return of refugees from Greece to Turkey
(hereafterthe EU-Turkey Statement). Moreover, the asylum
systemin Greece was reformed. Thisreform has affected the
rights of asylum seekersin Greece considerably, more concretely
theirability to move freely in the territory, theiraccess to the
asylum procedure and their main procedural rights. This research
addresses the main challenges thatasylum seekers currently face
inGreece, whoisresponsible to provide solutions and which
solutions can be proposed.

The Legal Reform

Duetoanincreaseinthe numberofarrivalsinthe years 2010-
2011, pressure by organisations such as UNHCR to dissociate
asylum fromsecurity concernsand the EU's incitement to deal with
asyluminaharmonised and comprehensive manner, there wasa
legal reformtransferring asylum from the Ministry of Public Order
and Citizens' Protection to the newly established Asylum Service.!
According to Law 4375/2016,2the Asylum Service has become
responsible, interalia, forthe examination of asylum claims,
family reunification, cooperation with the EU and international
organisations oninternational protection. The Asylum Service
comprisesthe central Asylum Service located in Athens, the
Regional Asylum Offices (RAD), as well asindependent Asylum
Units (AUs) covering emergency situations allaround Greece.

The creation of the Asylum Service wasamajorstepinthe reform
oftheasylumsystemin Greece, in conformity with the
Commission'saction plantowardsa Common European Asylum
System (CEAS), stating that Member States should ensure access
forthose inneed of protection: asylumin the EU must remain
accessible.?

1 Law3907/2011 'onthe establishment of an Asylum Service and a First
Reception Service', transpositioninto Greek legislation of Directive
2008/115/EC'on common standardsand proceduresin Member States for
returningillegally staying third country nationals' and other provisions,
Gazette7/A/26-01-2011.

2 law4375/2016'0rganisationand functioning of the Asylum Service,
AppealsAuthority, Receptionand Identification Service, establishment of
General SecretariatforReception, transposition of Directive 2013/32/EU of
the European Parliamentand of the Council ‘'oncommon procedures for
grantingand withdrawing international protection (recast)’ (L
180/29.6.2013), provisions on employment of beneficiaries of international
protection’and other provisions, Gazette 51/A/3-4-2016.

3 Brussels, 17.6.2008 COM (2008) 360 final Communication fromthe
Commissiontothe Parliament, the Council, the European Economicand
Social Committee and the Committee of the Regions policy planonasylum
anintegratedapproachtoprotectionacrossthe EU.

Article 4 Law 4375/2016 also establishesan Appeals Authority to
deal withapplications forinternational protectionat second
instance, asanindependent service thatis part of the Ministry of
Interior.

Initially, thelaw required that members of the Appeals Committee
should have a university degree inlegal, political, humanitarian or
social science and experienceininternational protection of
humanrights, international law or administrative law. However,
Law 4399/2016 changed the composition of the appeals
committees. Thisreform followed the EU-Turkey Statement.

The EU-Turkey Statement

According to this Statement, Turkey would take back irregular
migrants crossing into Greekislands as from the 20th of March
2016, and forevery Syrianreturned to Turkey from Greek islands
another Syrian would be resettled from Turkey to the EU. The EU
would accelerate visaliberalisation procedures and allocate
considerable funds to Turkey for the benefit of the refugee
community.*

The EU-Turkey Statement was based on the assumption that Turkey
isasafe country forall persons seekinginternational protection.
The concept of safe third countryis described inthe recast of
Directive 2013/32/EU asareasontorefuse international
protectiontoanapplicant.’The concept of safe third country was
alsotransposedinto Greek law®referringtoan EUaswellasa
nationallist of safe third countries.

Furthermore, in 2013 Greece adopted a newlaw onasylum’in
accordance with the Directive 2011/95/EU that, insome cases, is
more favourable than the standards set by the Directive.

4 EU-TurkeyStatement, 18 March 2016, pressrelease 144/16,18/03/2016.

5 Article33par.2cDirective 2013/32/EU of the European Parliamentand the
Councilof 26June 2013 on common procedures for granting and
withdrawing international protection (recast).

6 Article57Law4375/2016.

7 Presidential Decree 141/2013 'on the transpositioninto the Greek
legislation of Directive 2011/95/EU of the European Parliamentand of the
Councilof13 December 2011 (L337) on minimum standards for the
qualification of third-country nationals or stateless persons as
beneficiariesof international protection, forauniformstatus forrefugees
orforpersons eligible for subsidiary protectionand for the content of the
protectiongranted (recast)’, Gazette 226/A/21-10-2013.

8 Forinstance,itprovidesbeneficiariesof subsidiary protectionwitha
3-yearresidence permit, instead of one yearforeseeninthe Directive.



Since the EU-Turkey Statement obliges the Greek authorities to
returnto Turkey persons coming to Greece after 20 March 2016 as
soonas theirapplication forinternational protectionis concluded,
ageographical limitation of movement was imposed to migrants
arriving at 6 eastern Aegeanislands.®Asaresult, Greece hasa
hybrid asylum system, leading to a differential treatment of
asylumseekers depending on their point of entry.

Moreover, Greece allowed the European Asylum Support Office
(‘hereafter EASQ'), whichinitially provided operational and
technical support, to conduct asyluminterviews.’® This has been
heavily criticised by organisations stating that thisis against the
EURegulation 439/2010, notallowing the Agency to decide on
individual asylum claims."

Vulnerahility Assessment

Furthermore, 'vulnerability'isrecognised by law*2as a factor that
requires special treatment of the persons concerned, regarding
theirreceptionand detention conditions. The law enlists certain
categories of people such as separated minors, people with
special needsand mental disorders, victims of torture etc.
Persons found to be vulnerable may exit the fast-track border
proceduresand enterthe reqularasylum procedure. Initially,
vulnerahility wasalso a factor thatallowed asylum seekers to
leave theislands despite the general geographical restriction of
movement.'*Vulnerability has been used by the Greek
administrationasanargument tosupport the lawfulness of the
geographical limitation."

Theactiverole of EASO in the admissibility assessment has
allegedly made it more difficult for many applicants to prove that
theirreturnto Turkeyisunsafe. Theyare forced to prove
themselves extremely vulnerable in order to have theirasylum
claims examined on the merits.

9  Article41law4375/2016 gives the authority to the Director of the Asylum
Service toplacerestrictions to the movement of asylum seekersin Greece.
Seealso: Decision10464/2017 of the Director of the Asylum Service on
restriction of movementofapplicants forinternational protection, Gazette
B/1977/07.06.2017and Decision 8269/2018 of the Director of the Asylum
Serviceonrestrictionof movementofapplicants forinternational
protection.

10 Article 86 par.13Law4399/2016 mentioning thatthe authorities may allow
the EASO staffto conductasyluminterviews. Seealso Article 3 Decision no.
13257/2016 describing the skills that EASO staff must have in order to
participateintheasylumexamination procedure.

11 EZM, Napatnproeig tou EXM mévw o710 vopooxEdio yia n diadikaaia
etéraong aimpatwy dieBvoulg TpoaTaaiag, To oToio gudnTeiTal aripepa
01N Bould, see: www.immigration.gr/2018/05/blog-post_15.html.

12 Law4540/2018 onthe transposition of the Directive 2013/33/EU.

13 Article14 par.2Llaw4375/2016 states that the Director of the Receptionand
Identification Centre (RIC) may decide to transfervulnerable people to the
mainland to continue theregistrationandidentification process.

14 Interviewof the Director canbe found here:
refugeeobservatory.aegean.gr/en/interview-ex-director-greek-asylum-
service

Although vulnerability allows some asylum seekers to leave the
islands and travel to Athens, they still remainina precarious
situation. Thisis due to thelarge numberofasylumseekers
waiting fortheir case to be examined and the inability of the
central Asylum Service to examine theirapplicationsina
reasonable time. Having escaped the islands, asylum seekers who
arenoteligible forashelterhave to cover housingandliving
expenses on theirown.

Inaddition, although thereisnolegal provision for the profiling of
asylumseekers, in practice asylum seekers with specific
nationalities such as Pakistanis and Moroccans are considered to
have alow asylum recognitionrate and, asaresult, they are often
transferred to pre-removal centres soon after theirarrest.

Protection of Minors

Regarding minors, Article 10 Law 4540/2018 (incorporating
Article 11 Directive 2013/33/EU into Greek law) suggests the
avoidance of detention of minorsand allows detention onlyasa
lastresortand for the sole reason of theirsafe referraltoa
suitable shelter. However, in practice, unaccompanied and
separated childrenstill reside in safe zones of hotspots, and many
of themare homelessin Athens.

Although children have access toasylumand have the right to free
legal assistance if their guardianisnotalawyer, different
proceduresare followed in Greecein differentareasregarding age
assessment.

Moreover, due toastrictinterpretation of the Dublin Il deadline
forthe submission ofa transferrequest toanother Member State'®
many childrenare deprived of theirright to getasyluminanother
Member State where they have family links.

15 Article 21Regulation (EU) No. 604/2013 of the European Parliamentand of
the Councilof 26 June 2013 establishing the criteriaand mechanisms for
determining the Member State responsible forexamininganapplication for
international protectionlodgedinone of the Member States by a third-
countrynational orastateless person (recast).

Access to Asylum

Finally, because of the large number of pending asylum cases, the

registrationand examination rateis still very low. Asylum seekers

in Greece remainin uncertainty forverylong periods.'* At the same

time, organisations accuse the authorities of engaging in push-

backs that preventaccess tointernational protection.

Based onthe above-mentioned considerations, this research will

focus onthe following key areas of concernregarding the

challengesthat personsin need of international protection face in

Greece:

- Thechallengesthat Law 4540/2018 creates forasylum seekers
in Greece.

- Theimpact of the geographical limitation on the examination
of asylum claims.

- Howthe 'safe third country' conceptappliesinthe Greek
asylumsystem.

- Theimpactof the vulnerability assessmentinasylum
procedures.

- EASO participationinthe asylum procedures.

- Thedefactoprofiling of asylum seekers hased on their
nationality.

- Theimpactofcurrentage assessment methodsand Dublin
transferstotheright of children to seek asylum.

- Accesstoasyluminthe mainland and at the borders.

Methodology

Theaim of thisresearchis toidentify the core challenges that
asylumseekers face nowadays in Greece, whether thisisin
conformity with the CEAS, who may have responsibility forany
shortcomingsand toinvestigate which solutionsare proposed by
people working at organisationsthat protectthe rights of
refugees.

Partlof thisresearchis based on desk research of the Greek
legislation, Greek and EU jurisprudence, reports of international
and humanrights organisations and academic Articles. Part 1l is
based oninterviews withrepresentativesof the Greek
administration, parliamentarians, the EUand prominent
organisations.

16 Accordingtothestatistics of the Asylum Service, 5.091 casesare pending at
firstinstance as 0f 07/09/2018. Statistical Data of the Greek Asylum Service
(from7.6.2013t031.08.2018).

Thisresearchis conductedinthe context of the Common European
Asylum System and, more concretely, of the Recast Procedures
Directive,” Directive 2011/95/EU'8 and Directive 2013/33/EU.*
[tisalsobased onthe provisions of the 1951 Geneva Convention on
the Status of Refugees.?* Withregard to the Greek legal context, it
isbased ontheamended Law 4375/2016% transposing Directive
2013/32/EUand Law 4540/2018 on the transposition of the recast
Directive 2013/33/EU.

Forthe purpose of thisresearch, the term ‘refugee’ referstoa
third-country national who, owing to a well-founded fear of being
persecuted forreasons of race, religion, nationality, political
opinion or membership of a particularsocial group, is outside the
country of nationality and is unable or, owing to such fear, is
unwilling to avail himself or herself of the protection of that
country, orastateless person, who, being outside of the country of
former habitual residence for the same reasons as mentioned
above, isunable or, owing to such fear, unwilling to returnto it, and
towhom Article 12 Directive 2011/95/EU does notapply.?

The term ‘asylum seeker'is synonymous to the termasylum
applicant meaning a third-country national ora stateless person
who has made or wants to make an application forinternational
protectioninrespect of whichafinal decision has notyet been
taken.?

The term 'minor' referstoathird-country national or stateless
person below the age of 18 years.*

The term 'migrant' referstoathird country national whoisnotan
asylumseeker orarefugee, falling out of the scope of Directive
2011/95/EU, meaning a personnot granted refugee status or
subsidiary protection who has not made anasylum application nor
iswilling to do so.

—_

7 Directive 2013/32/EU of the European Parliamentand of the Council of 26
June 2013 oncommon procedures for granting and withdrawing international
protection.

18 Directive 2011/95/EU of the European Parliamentand of the Councilof 13
December 2011 onstandards for the qualification of third-country nationals
orstateless personsas beneficiaries of international protection, fora
uniformstatus forrefugees or for persons eligible for subsidiary protection,
and forthe content of the protection granted.

19 Directive2013/33/EU of the European Parliamentand of the Council of 26
June 2013 laying down standards forthe reception of applicants for
international protection.

20 UNGeneral Assembly, Convention Relating to the Status of Refugees, 28 July
1951, United Nations, Treaty Series, vol. 189, p. 137.

21 law4375/2016 onthe organizationand operation of the Asylum Service, the
AppealsAuthority, the Receptionand Identification Service, the
establishment of the General Secretariat for Reception, the transposition
into Greeklegislation of the provisions of Directive 2013/32/ECof the
European Parliamentand of the Council‘on common procedures for granting
andwithdrawing international protection (recast)' (L180/29.6.2013),
provisions‘onemployment of heneficiaries of international protection’and
otherprovisions.

22 Article 2(d) Directive 2011/95/EU.

23 Article 2 (i) Directive 2011/95/EU.

24 Article 2 (k)Directive 2011/95/EU .



EASOisthe European Asylum Support Office established for the
implementation of the CEAS, to strengthen practical cooperation
among MemberStatesonasylumand to provide and/or coordinate
the provision of operational supportto Member States subject to
particular pressure on theirasylumandreception systems.?
Theterm‘vulnerable persons'inthisresearchreferstothe
categories of persons mentionedin Article 21 Directive 2013/33/
EU.2

The term‘safe third country' refersto the concept describedin
Articles36-39 of Directive 2013/32/EU.

Finally, 'CEAS' refers to the European Union's objective of
establishing progressively anarea of freedom, security and
justice opentothose who, forced by circumstances, legitimately
seek protectioninthe Union. This entails that the principle of non-
refoulement will be respected, ensuring that nobody is sent back
toacountry where he haswell-founded fear to be persecuted. It
alsoaimsatthe establishment of common standards for fairand
efficientasylum proceduresinthe Member States and, in the
longerterm, Unionrulesleading toacommonasylum procedurein
the Union.?

25 Article1Regulation (EU) No.439/2010 of the European Parliamentand of the
Council of 19 May 2010 establishinga European Asylum Support Office.

26 Thislistincludes minors, unaccompanied minors, disabled people, elderly
people, pregnantwomen, single parents with minor children, victims of
humantrafficking, personswithseriousillnesses, persons with mental
disordersand personswho have beensubjected to torture, rape or other
serious forms of psychological, physical or sexual violence, suchasvictims
of female genital mutilation.

27 Seepar.2-4ofthe preamble Directive 2013/32/EU.

4. Part |: Legal framework

Introduction

The first part of this research is mainly based on Greek legislative
reforms afterthe EU-Turkey Statement. Before the endorsement
of this Statement, asylum proceduresin Greece were based on
Presidential Decree 141/2013, transposing Directive 2011/95/EU%
and Law 3907/2011 creating the Asylum Service and the First
Reception Servicein Greece. Directive 2013/32/EU had not yet
beentransposedinto Greeklegislation. Thelegal framework
before 2016 did not foresee any restriction of movement for
asylumseekerswithinthe Greek territory. It did not containany
reference to the special treatment of vulnerable persons either.
Furthermore, the safe third country concept had not been
introduced. Any returns of asylum seekers to third transit
countries (Turkey) were taking place according to the Protocol of
Readmissionsigned between Greece and Turkey.?*

Aswill be analysed furtherinthis part, despite the fact that this
Joint Statementis not officially recognised as anything more than
apolitical declaration, ithas become the source of serious
changesinthe treatment of asylum seekersin Greece. These
changesaimataccelerating the asylum determination procedures
and facilitating the returnsto Turkey of these categories of
asylumseekersincluded in the Statement.

One of the main changes was the restriction of movement of
asylumseekerswho enter Greece fromthe seahordersandarrive
inislands of the Eastern Aegean Sea. As will be explained, this
geographical limitation has not only affected the reception of
asylumseekers. It hasalso created a distinct asylum examination
procedure, knownas 'fast track border procedure’. Under this
procedure, Syrian applicants are mostlikely to have their claims
rejected asinadmissible, because Turkey is considered to be asafe
country forthem, unless they prove that they are vulnerable.
Moreover, nationalities that have alow recognitionrate facea
greaterrisk of detention. The EASO participationin the asylum
examination procedure was meantto help speed up the process.
Thisnewly acquired role has challenged the traditional State
owned responsibility to decide onasylum requests.

28 Directive 2011/95/EU of the European Parliamentand of the Council of 13
December 2011 onstandards forthe qualification of third-country nationals
orstateless personsas beneficiaries of international protection, fora
uniformstatus forrefugees or for persons eligible for subsidiary
protection, and forthe content of the protection granted.

29 Protocol of Readmissionsigned between Greece and Turkey on 09/01/2001
andratifiedwith Law 3073/ 2002.

Furthermore, after the closure of the Balkan route in 2016, asylum
seekershave beenconfinedinalimbosituationin Greece. Since
theyare unable toleave, more and more people choose toapply for
asylum. Asaresult, the GAS hasa considerable backlog, therefore
asylum examination can be considerably delayed. Access to
asylumisalso hampered by the alleged continuation of pushbacks
attheland borders with Turkey. Finally, unaccompanied and
separated childrenarealso facing serious difficulties since many
of themare homeless orremainin places of high risk. The limited
reception capacity in combination with the tendency of other EU
Member States to deny Dublin transfers has exposed them to
exploitation.

Part [will use the CEAS asa context for analysing how the above-
mentioned factorsaffect the rights of asylum seekersin Greece,
and whetherthisisinrespect of the relevant EUlegislation.

I.  The Challenges that Law 4540/2018 Brings
to Asylum Seekersin Greece

OnMay 2018, Greece adopted anewlaw3°transposing Directive
2013/33/EUand, at the same time, partially reforming the asylum
proceduresandthe rights of asylum seekersin Greece as3' they
had beensetinLaw 4375/2016% they had beensetin Law
4375/2016.The main challenges that the new Taw specifically
bringstoasylumseekers, irrespective of the geographical area
where theylodge theirasylumapplication, arelisted below.

30 Law4540/2018, Adaptation of Greek legislation to the provisions of
Directive 2013/33/EU of the European Parliamentand of the Council of 26
June 2013 ontherequirements forthereception of applicants for
international protection (recast, L180/96/29.6.2013) and other
Amendmentsto Law4251/2014 (A'80) adapting Greek legislation to
Directive 2014/66 /EU of 15May 2014 of the European Parliamentand of the
Councilonthe conditions of entry and residence of third-country nationals
inthe framework ofanintra-corporate transfer, reformof asylum
proceduresand other provisions, Gazette A91/22-05-2018.

31 Law4375/2016, 'Organisationand functioning of the Asylum Service,
Appeals Authority, Receptionand Identification Service, establishment of
General Secretariat for Reception, transposition of Directive 2013/32/EU of
the European Parliamentand of the Council ‘on common procedures for
grantingand withdrawing international protection (recast)’ (L
180/29.6.2013), provisions ‘on employment of beneficiaries of
international protection’and other provisions. Gazette 51/A/3-4-2016,
amended by: Law4399/2016, Gazette 117/A/22-6-2016, amended by: Law
4461/2017, Gazette 38/A/28-3-2017,amended by: Law 4485/2017, Gazette
114/A/4-8-2017.

32 ThislawmainlyaimsatreformingthereceptionofasylumseekersinGreece
and the enjoyment of rightssuchas educationand access towork, including
thetreatmentofunaccompanied childrenand minors. Receptionaspects
arenotexaminedinthisresearch.
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Firstofall, the newlaw providesa definition of asylum seekers
thatlimits theirscope of protection. More concretely, Article
34 of the previous Law 4375/2016 stated thatan asylum seeker
isapersonwho declares either orally orin writing to any
authorityatthe entry points of Greece orin the mainland that
he/she asks forasylum or subsidiary protection ornotto be
deportedtoacountrywhere he/she hasafear of persecution
according to the 1951 Geneva Convention; he/sheisalsoa
personthat hasapplied forasyluminanother Member State
andis transferred to Greece according to the Dublin
Regulation.

Nevertheless, Article 2 par. b Law 4540/2018 isa mere
translation of the text of Directive 2013/33/EU according to
which anasylumseekerissomebody who has already
submitted an asylum application while a final decisionis
pending. This definition, although itisin conformity with the
Directive, excludes alarge number of persons who did not have
the opportunity toregisterand submit a formal asylum claim
because of the delaysinthe registrationand pre-registration
procedure and excludes them from the enjoyment of the rights
accordedtoanasylumseeker.?

Article 7 Law 4540/2018 states that the Director of the Asylum
Service, by meansofa general decision, may place restrictions
tothe free movement of asylumseekersin Greece, thus
assigningthemtostayinaspecificgeographicarea. This
practice hasalready been followed before the adoption of the
new law,3* creating whatis nowadays called ‘geographical
limitation". The new law reaffirms this practice. This provision
affectsthe examination of asylum claims in the designated
geographicalareasasitwill be further explained in the chapter
concerning the geographical limitation.

Article 23 par.1Law 4540/2018 mentions thatvictims of
torture, rape or otherseriousactsof violence can only be
certified by a public hospital, military hospital or by public
doctors. This provisionisstricterthan the provision of
Directive 2013/33/EU, which states ‘Member States shall
ensure that persons who have beensubjected to torture, rape
orotherseriousacts of violence receive the necessary
treatment...inparticularaccesstoappropriate medicaland
psychological treatmentand care®® withoutlimiting this to
publichealthinstitutions.

Certification of torture, rape orseriousacts of violence plays a
crucialroleinthe examination of the asylum claim and the
granting of international protection. Greece has ratified the
UN ConventiononTorture.3

Article 36, par.1b Law 4375/2016.

Beforetheadoption of the newlaw, 2 general decisions have already been
issued by the Director of the Asylum Service ordering the restriction of
movement forasylumseekers ontheislands of eastern Aegean.

Article 25 Directive 2013/33/EU.

Law1782/1988.

SinceinGreece thereisno publicservice specialised in certifying
torture, this provision makesit harder forthese vulnerable groups
to enjoy more favourable reception conditions’?and use this
vulnerability in theirasylum claim.

4.
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Article 28 par. 20 Law 4540/2018 modifies the modalities for
the delivery of appeals decisions to asylum seekersadding the
possihility to upload the decisiontoawebpage. Directive
2013/32/EU does not describe the modalities for the delivery
of adecisiontothe applicantor his/her counsellor, though it
requiresthat:
‘they shall be informed of the result of the decision by
the determining authority in a language that they
understand or are reasonably supposed to understand
when they are not assisted or represented by a legal
adviserorother counsellor. The information provided
shallinclude information on how to challenge a negative
decision in accordance with the provisions of Article
11(2).78
This provision does not exclude the possibility for notifying
theapplicantviainternet. However, the Tanguage of the
Directiveimplies thatitisnecessary foreachapplicantto be
abletounderstand the contentand the consequences of the
decision, aswell as the legal remedies at his/her disposal.
Otherwise, therightto be informed and the right to seek
asylumwould be devoid of meaning. If the applicant cannot or
doesnotknowhowtouse theinternet, he will Tose the
possihilitytolearnthe decisionto hisasylumclaim and make
use of alegal remedy. By analogy, if the Directive wants to
guarantee the properinformation of the applicant through
language, this would also require information by a means that
isaccessibletothe applicant. The provision of the Greek law
doesnot guarantee thatthe personwill actually be informed
of the content of this decision.
Article 28 par. 5 Law 4540/2018 defines whatis a final asylum
decisionwithout givingitasuspensive effectagainst
deportation. More concretely, this Article replaces Article 34
par.e Law 4365/2017 which defined a final decisionas‘a
decisionuponwhichaforeigner or stateless personis
recognised asarefugee or beneficiary of subsidiary
protection and that cannot be challenged by the appeal of
article 64' meaning anappeal at the Council of State.
With the new law, a final decision is ‘a decision upon which a
foreigner or stateless person is recognised or not as a refugee
orbeneficiary of subsidiary protection, issued after the appeal
of second instance, or a decision that cannot be appealed
because the deadline has expired. Against a final decision
there canonly be an appeal at the Council of State.”

Article 20 Law 4540/2018.

Article12par.1eDirective 2013/32/EU.

M.5.S.v. Belgiumand Greece, Applicationno.30696/09, Council of Europe:
European Courtof HumanRights, 21 January 2011, par. 290 on the
prerequisites foralegal remedy.
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This means thata decision by the appeals committees of second
instance (or havinglost the deadline to submit such anappeal)
is currently a final decision allowing the deportation of the
applicant, something that was formerly possible after the
decision of the Council of State. Itis doubtful if thisreformisin
conformity with the jurisprudence of the European Court of
Human Rights (ECtHR).4°

Law 4540/2018 reduces deadlines that are of utmost
importance to asylum seekers, thus limiting their right to an
effective protection. Forinstance, if the firstinstance decision
isnotdelivered to the applicant foranyreason, he used to have
a 60 days deadline to file anappeal counting from the expiry of
his asylum ID card or, if this expires before the issuing of the
decision, from the date of the decision. With the new law, he
only has 30 days. Moreover, the deadline for delivering a first
instance asylum decisioninthe fast-track procedure isnow 30
days (instead of 3 months).

The new provisions provide for an acceleration of the
examination procedures at the borders that is sometimes
beneficial for asylum seekers because from the
administration's point of view it speeds up the clarification of
his/herstatus. In other cases, due to time pressure, it makes it
very difficult forthe asylum seeker to prepare and claim his/her
rights.

According to Directive 2013/32/EU, the authorities should
reach a decision at first instance within 4 weeks.*! The legal
reformin Greece followed this guideline. However, the same
Article of the Directive obliges the authorities to allow the
applicant to enter mainland if such a deadline has not bheen
respected. In Greece, applicantsremainintheislands wherea
geographical limitation applies much longer than this period.
In addition, taking into account the Tack of capacity of the
relevant examining authorities, there are doubts as to the fair
and efficient examination of asylum claims.#

Law 4540/2018 allows the Asylum Service, in cases of
emergency to use Greek speaking EASO staffin the registration
of asylumseekersand'in any other administrative act that has
to do with the examination of requests of international
protection'® This means that EASO staff cannot only
participate in the examination of asylum claims at the fast
track border procedures, as it happened untilnow, but they can
also participateinthe regularasylum proceduresanywherein
the country.

Ibid.

Article 43 par. 2 Directive 2013/32/EU.

Seealsothereactionofthe Commissioner of the Councilof Europe towards
France forreducing the deadline forsubmittingasylumapplicationsto 90
days. Giventhe many obstacles faced by asylum seekers when theyarrivein
the country, thisdeadline may be difficult to comply with. He also considers
thatthe processingunderanaccelerated procedure of asylumapplications
filed afterthe expiry of the proposed deadline will not take intoaccount the
vulnerability of asylum seekersand the complexity of their cases. Letter:
The Commissionerisconcerned by certain provisions of the draftlaw on
immigrationand asyluminFrance, 12/03/2018.

Article 28 par. 7 Law 4540/2018.

This provision, asit will be further explained in chapterV, is not
foreseen in the Statute of the organisation*t and challenges
State sovereignty in respect to the assessment of individual
asylumapplications.

Law 4540/2018 lowers the procedural standards for the
selection of the Director of the Asylum Service. More
concretely, according to the previous law, he was selected by a
tripartite committee comprising a representative of the Greek
Ombudsman, arepresentative of the Greek Supreme Council for
Civil Personnel Selection (ASEP) and one University Professor,
all of them proposed by UNHCR. With the new law, he/she is
selected directly by the Minister of Migration. Taking into
accounttheimportance of thisauthority for the asylum policies
in Greece, thislegal reform casts doubts on the transparency of
the selection procedure.

Although the afore-mentioned concerns have also been raised
before the adoption of thislaw by the National Commission for
Human Rights,* they have not been takeninto account by the
legislator, thus compromising the protection of asylum seekers
in Greece. A detailed analysis of the main current challenges
thatasylumseekers face in Greece follows in the next chapters
of Part|.

The Impact of Geographical Limitatio on the
Examination of Asylum Claims

The Geographical Limitation in the Framework of the
EU-Turkey Statement
OnMarch 2016, the Council of the European Union announced that
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‘All new irregular migrants crossing from Turkey into Greek
islands as from 20 March 2016 will be returned to Turkey... All
migrants will be protected in accordance with the relevant
international standards and in respect of the principle of non-
refoulement. It will be a temporary and extraordinary measure
whichis necessary to end the human suffering and restore
public order.

Regulation (EU) No.439/2010 of the European Parliamentand of the Council
of 19 May 2010 establishinga European Asylum Support Office, Article 2(6)
states: 'The Support Office shall have no powersinrelationto the taking of
decisions by Member States'asylumauthorities onindividual applications
forinternational protection’.

EEAA, Mapatnproeig ato axédio vopou Tou Youpyeiou
Metavaateutikig MoAimikAg ‘Mpogappoyn TnG EAANVIKAG vopoBeaiag
mpo¢ TI¢ diatdgeig Tng Odnyiag 2013/33/EE Tou Eupwmaikol
KoivoBouAiou kai Tou ZupBouhiou Tng 26ng louviou 2013, oxeTIKA e TIG
ATaITATEIS YIa TNV UTTodOoXA TwV aItolvTwy diEBvr TpoaTaaia
(avadiatimwan, L 180/96/29.6.2013) kai dAAeg diatdgeig — Tpomotmoinan
ToU V. 4251/2014 (A’ 80) yia Tnv Tpoaapuoyn TnG EAANVIKAG vopoBeaiag
a1nv Odnyia 2014/66/EE g 15n¢ Maiou 2014 Tou EupwraikoU
KoivoBouAiou kai Tou ZupBouhiou OXETIKA UE TIG TTPOUTTOBETEIG E10ODOU
Kl 1aPOVAG UTTNKOWY TRITWV XWPWV 070 TTAAITI0 EVOOETAIPIKAG
peT@Beang — Tpotrotroinan diadikaaiwv acUAou kal GAAeG diaTageig’,
07/05/2018.



Migrants arriving in the Greek islands will be duly registered
and any application for asylum will be processed individually
by the Greek authorities in accordance with the Directive
2013/32/EU, in cooperation with UNHCR." %

Inthis context, an Afghan who was going to be returned to Turkey
broughtactions to the Court of Justice of the European Union
(CIEU) claiming that this so-called Statementisin factan
international agreement. Although some scholars support this
opinion,* the Court declared thatitlacks jurisdiction to hearand
determine the actions because ‘neitherthe European Council nor
any other institution of the EU decided to conclude an agreement
with the Turkish Government on the subject of the migration
crisis’*® Inthisway, the CJEU denied any EUTegal responsibility
regarding the implementation of this measure.

Despite the fact that this Statement has direct consequences for
thelegal statusand treatment of asylum seekers who come from
Turkey to Europe, itwas officially acknowledged by the EU thatitis
only a political statement between the Heads of State of Member
States. According to the Court, the EU-Turkey Statement, as
published by means of Press Release No. 144/16, cannot be
regarded asameasure adopted by the European Council, or,
moreover, by any otherinstitution, body, office oragencyofthe
European Union. Itisadeclaration of the Heads of State of the EU
and their Turkish counterparts.** Nevertheless, the EU monitors
closelythe implementation of this Statement.®

Although the nature of the Statement is contested, Greece
nonetheless decided torestrict the movement of asylum seekers
thatwould arrive from Turkey after the 20" of March 2016 by
means of a general decision of the Director of the Asylum Service.
Based onthe provision of Article 41 par.1 Law 4375/2016 that
allows the Director of the Asylum Service to restrict the movement
of personsinsome geographicareas,* Ms. Stavropoulou, former
Director of the Asylum Service ordered the RAO of Kos, Leros,
Samos, Leshos, Chiosand Rhodes to mention on the asylum ID
cards of persons coming to Greece after the 20" of March 2016 that
they have toremaininthose areas.

46 EU-Turkeystatement, 18 March 2016, pressrelease 144/16,18/03/2016.

47 MaartendenHeijerGThomas Spijkerboer, 'Isthe EU-Turkey refugee and
migrationdealatreaty?’, EU Law Analysis, 7 April 2016. The authors suggest
thatthe EU cannotinvoke non-compliance withits owninternal procedural
rulesinordernottobelegallyboundbyatreaty, based onArticle 46 VCL.
Theyalso claimthatsuchadeclaration doesnot only repeat pre-existing
obligations but createsnew onesstretching fromthe quotasinreturnsand
resettlementof Syrianrefugeestofinancial aid and technical support.

48 General Courtofthe European Union, Press Release No. 19/17, Luxembourg,
28 February 2017.

49 CJEU, CaseT193/16, Order of the General Court (First Chamber, Extended
Composition), 28 February 2017.

50 EUCommission, Seventh Reportonthe Progress made inthe implementation
ofthe EU-Turkey Statement, Brussels, 6.9.2017; EU Commission, press
release, 'The European Agenda on Migration: EU needsto sustain progress
made over the past4 years',06/03/2019, COM(2017) 470 final

51 Thesame provisionliesin Directive 2013/33/EU, Article 7 par.1.

Itwasadded thatthisrestriction would not change evenifthe
examination of theirasylum case would be referred to an asylum
serviceinthe mainland.>

This decision did not make any explicitreference to the EU-Turkey
Statement orto the principle of proportionality. Inthis decision,
the Greek administration avoided to make reference orto
acknowledge responsibility for the implementation of the
EU-Turkey Statement.

The Greek Council for Refugeesand the Bar Associations of
Leshos, Chios, Samos and Koslodged an appeal at the Council of
State against this decision. The Council of State accepted the
appeal and stressed that although a restriction of movementis not
illegal, the respective decision was not well reasoned by the
administration because it does' not mention how it serves public
interest, itleadstoanunevendistribution of asylum seekersin
Greeceand places an excessive burden onsome islands.>

However, after the annulment from the Council of State of that
respective decision, the new Director of the Asylum Service, Mr.
Karavias, issueda2nd decision®*that justifies the need fora
geographical restriction of movement. This decision explicitly
mentions the EU-Turkey Statement, reasons of publicinterestand
the need foramore efficient migration policyin Greece. More
concretely, the decision states that this measure is supposed to
contribute toafasterand more efficient supervision of the
requests forinternational protection, the administration of
asylumseekersinthe Greek territory and the realisation of the
EU-Turkey Statement. Itisalso stated that thisisatemporary
measure that doesnot violate the right to privatelife, noraccess
totherights forasylumseekersas prescribed in the Greek,
Europeanandinternational law. Inthis way, Greece assumes part
of the responsibility for the implementation of the EU-Turkey
Statement.

Onthe 5thof October 2018, the Director of the Asylum Service
issueda 3rd decision that prolongs the geographical limitation.*
The new decision justifies this restriction of movement by
referring tothe general interestand migration policies and more
concretely, the fastand efficient monitoring of asylum claims, the
administration of asylum seekers found on /at Greek territory, and
the implementation of the EU-Turkey Statement.

52 Decision10464/2017 of the Directorof the Asylum Service onrestriction of
movement of applicants forinternational protection, Gazette
B/1977/07.06.2017 and Decision 8269/2018 of the Director of the Asylum
Service onrestriction of movementofapplicants forinternational
protection.

53 Council of State, Decision805/2018.

54 Decision82690f20/04/2018.

55 Decisionofthe Director of the Asylum Service no. 18984 0f 05/10/2018,
Asylum Service Director Decision 18984, Gov. Gazette B4427/05.10.2018.

This decision repeats the conditions for the restriction of
movement of asylum seekersas describedin Directive 2013/33/
EU:

2. MemberStates may decide on the residence of the
applicant for reasons of public interest, public order or,
when necessary, for the swift processing and effective
monitoring of his or her application for international
protection.

3. MemberStates may make provision of the material
reception conditions subject to actual residence by the
applicants in a specific place, to be determined by the
Member States. Such a decision, which may be of a
general nature, shall be taken individually and
established by national law.

4. Member States shall provide for the possibility of
granting applicants temporary permission to leave the
place of residence mentioned in paragraphs 2 and 3 and/
orthe assigned area mentioned in paragraph 1.
Decisions shall be taken individually, objectively and
impartially and reasons shall be given if they are
negative.®®

The decisionstresses the need torespect the principle of
proportionalityand toissue individual decisions based on this
general decision. The decision excludes from this limitation
vulnerahle personsand those waiting to be transferred to another
Member State according to the Dublin Regulation.

The restriction of movementislinked to the hotspot policy in
Europe. Despite the severe criticism onthe reception conditions,
the ECtHR was reluctant to find violations. The Court of Strashourg
was called to decide onthe case of three Afghans who were
detainedin Vialhotspotin Chios, in 2016.%7 Initially the applicants
were detained onthe basis of fear of absconding. Then the centre
became semi-open. The applicants complained that their
detentionwas arbitrary, violating the right to liberty (Article 5
ECHR) and protectionagainst torture (Article 3ECHR). The Court
found noviolations of the respective Articles, arguing that the
reception conditionsinthe hotspotsin Greece may be
problematic, since thereisalack of doctors, lawyers, waterand
food of good quality, yet the refugee crisis that Greece had to face
somehow justified these deficiencies, which are by no means equal
totorture ordegrading treatment.

56 Article 7 par.2-4 Directive 2013/33/EU.
57 ECtHR,J.R.etautresc.Gréce-22696/16, Arrét25.1.2018.

Geographical Limitation and the Right to International
Protection

Ifthe objective of the geographical limitation was to facilitate
returnstoTurkey, then the goal has proved to be far-fetched. Only
1.843 personshave beenreturned from April 2016 until the end of
March 2019 under the EU-Turkey Statement.>® Bearing in mind that
onlyin 2017 the seaarrivals from Turkey to Greece were 29.718,%
the returnnumberis extremely low.

Moreover, the geographical limitation created two asylum
procedures; the fast-track border procedure applicable onthe
islands of Leshos, Kos, Leros, Samos, Chios and Rhodes for all
non-vulnerable asylum seekerswho have to remain there and the
regular procedure applicable to asylum seekers presentin the rest
of the country.

More concretely, asylum seekerswho arrive at the islands of
Leshos, Chios, Samos, Leros, Rhodes and Kos are examined
according toafast-track borders procedure®as described in
Article 60 par. 4 of Law 4375/2016. On the contrary, personsin
need of international protection who arrive in Evros® go through
theregularasylum procedure and, although they have to apply for
asylumintheregional asylum office of Evros, they donothavea
restriction of movement. Asaresult, in Greece there are de jure
and de facto double standards regarding the treatment of persons
inneed ofinternational protection based on their point of entry.
The fast-track borderprocedure is describedin Article 60 par. 4 of
Law 4375/2016 whichintroduces shorter deadlines throughout the
asylum examination process. Forinstance, the fast-track
applicant has one day to prepare hefore the asylum interview (itis
7days forthe rest of the applicants), 15 days tolodge anappeal if
the firstinstance decision has not been delivered (the normal
deadlineis 30 days), 2 days for the appeals authority toreacha
decision afterthe examination of the file, one day for the applicant
tosubmitanote relevantto the examination of hisappeal. The first
instance asylum decision must be delivered the day after the
interview.

Asithasalready been mentioned, Directive 2013/32/EU allows for
border procedurestosetadeadline of 4 weeks for completion of
anasylum examination, onthe condition that if this fails, the
person must be allowed to enter the mainland.®? Thisis not the case
forapplicants underthe fast-track border procedures. Inaddition,
fast-track border proceduresin conjunction withthe geographical
limitation make it hard forasylum seekers to meet the deadlines
and prepare themselves for the examination of their case.

58 data2.unhcr.org/en/documents/download/68670.

59 data2.unhcr.org/en/situations/mediterranean/location/5179.

60 Decisionofthe Ministers of Interiorand Defence no.13257/2016 specifying
theareaswherethe borders procedureisapplied.

61 Migrantsstillcrossthe Evrosborderinbignumbers. According to UNHCR,
onJuly 2018, 2.550 migrantsarrived by seaand another1.500 byland. See:
UNHCR Factsheet, 1-31July 2018,
reliefweb.int/report/greece/unhcr-greece-factsheet-july-2018

62 Article43par.2Directive 2013/32/EU.




Furthermore, although Evrosand Crete are also borderareas of
Greece, the afore-mentioned procedureisnotapplicable. Asa
result, applicants who enter Evros and Crete are examined under
thereqular procedure and they have no restriction of movement.
This means that under Article 60 par. 2 of Law 4375/2016, they may
leave the borderreception facility and travel to the mainland if 28
days have passed from the day of the submission of their asylum
applicationand a decision has not beenissued.

Inany case, thisis notthe only negative impact onthe
examination of asylum claims underthe fast-track border
procedure. Except for Directive 2013/33/EU at the overcrowded
islands of the Aegeanand the extremely limited legal aid,®3 the
safe third country conceptleads to the inadmissibility of asylum
claims mainly affecting Syrians. Moreover, EASO has been
criticised for participating in the asylum examination processin
the fast-track border procedure. Finally, the only way forsuch an
applicantto gototheregularprocedure that offers more rights
and guaranteesisto prove that he/sheisvulnerable. Ananalysis of
these factors follows suit.

lll.  The'SafeThird Country’ Conceptin the
Greek Asylum System

The Safe Third Country Conceptin EU and Greek
Legislation
AccordingtoArticle 39 Directive 2013/32/EU

‘Member States may provide that no, or no full, examination of
the application forinternational protection and of the safety
of the applicant ... shall take place in cases where a competent
authority has established, on the basis of the facts, that the
applicant is seeking to enter or has entered illegally into its
territory from a safe third country ...’

The Directive setsoutalistof criteriato determine whetheranon-
EU countryissafe; whetherthe country hasratified and observes
the provisions of the Geneva Convention without any geographical
limitations;%whetherithasin place anasylum procedure
prescribed bylaw; whetherit has ratified the European Convention
forthe Protection of Human Rights and Fundamental Freedoms
and observes its provisions, including the standards relating to
effective remedies.

63 Onlanuary2018therewasonlyoneregisteredlawyertoprovide freelegal
aidtothe thousands of migrantsin Leshos, onein Chios, oneinRhodes, one
inKosandnoneinSamos, Lerosand Crete. See Decision 2848 0f 29/01/2018
forthe distribution of registered lawyerstotheregistry of the Asylum
Service.

64 However, the Commission hasstatedinacommunicationof 2016 that ‘the
Commission underlines that the concept of safe third country as defined in
the Asylum Procedures Directive 39 requires that the possibility exists to
receive protection in accordance with the Geneva Convention, but does not
require that the safe third country has ratified that Convention without
geographical reservation’. See: European Commission, Communication on
the State of Play of Implementation of the Priority Actions under the
European Agenda on Migration, Brussels, 10.2.2016, COM (2016) 85 final.

Article 38 prescribes that Member States can apply this concept
onlyifthey are satisfied that the country respects the following
conditions:

(a) lifeandlibertyare notthreatened onaccount of race, religion,
nationality, membership of a particular social group or
political opinion;

(b) there is no risk of serious harm as defined in Directive
2011/95/EU;

(c) the principle of non-refoulement in accordance with the
Geneva Conventionisrespected:;

(d) the prohibitionof removal, inviolation of the right to freedom
from torture and cruel, inhuman or degrading treatment as
laid downininternationallaw, is respected; and

(e) the possibility exists to request refugee statusand, if found
tobe arefugee, toreceive protectioninaccordance with the
Geneva Convention.

Law 4375/2016 (transposing these Articles into Greek legislation)

mentionsthata countryis safe foranindividualif:

a) his/herlifeand freedomare notin danger because of his/her
race, ethnicity, belonging toaspecificsocial group or because
of his/her political beliefs;

b) the country respects the principle of non-refoulement
according to the Geneva Convention;

¢) thereisnorisk of serious harmaccording to the definition of
serious harminthe subsidiary protection norms;

d) the specific country forhids the removal of the person to
another countrywhere he/sherisks tobe subjected to torture
or inhuman or degrading treatment, as defined in
international law;

e) the person can seek refugee status and receive protection
according tothe 1951 Geneva Convention;

f) the person has alink to the specific country and therefore it
would be reasonable forhim/herto go to this country.

Ifacountryisdeemed safe foranapplicant, his/herasylum
applicationis considered inadmissible, according to Article 54 par.
dofthesamelaw. Thislaw referstoanationallist of safe countries
thatuntiltoday hasnot been created.

How the Safe Third Country Conceptis Appliedin Greece
Since thereisnolist of safe third countriesin Greece, the safe
third country conceptapplies onacase-by-case hasis or
depending onthe specificities of the geographical area of Greece
where each personisexamined. This concept was notappliedin
Greece before the adoption of the EU-Turkey Statement.
Therefore, thisresearch will only assess how this concept is
appliedinthe context of the EU Turkey Statement.

Asithasalready been mentioned, the conceptis mostly appliedin
the context of the Fast-Track Border Procedure under Article 60
par. 4 Law 4375/2016 on 6 eastern Aegeanislands for those arrived
after20March 2016 who are subject to the EU-Turkey Statement. It
has particularly affected asylum seekers with nationalities witha
highrecognitionrate over 25%, therebyincluding Syrians,
Afghansand Iragis. Consequently, the admissibility rate for these
nationalities has dropped considerably.®5 Taking into account that
the State fundedlawyersinthe eastern Aegeanislandsare very
few ®thelackinlegal aidis making it difficult for applicants to
challenge the presumption of Turkey being a safe third country.
Inaddition, due to the fact that Greece does notrequire fora
country to be safe, thatis has fully implemented the 1951 Geneva
Conventionwithoutany restrictions, asylum seekersin Greece
risk to be deported to Turkey with less guarantees thanthose
describedin the current EUlegislation. This risk exists for persons
who apply forasylum at theislands.

Moreover, although Greek Taw demands a thorough check of
whetherathird country can be safe foranapplicant, in 2016
Greece decided toreplace theindependent committeesof the
Appeals Authority with new ones. According to the new law,®’ the
independentappeals committees consist of three members; two of
thembeing judges of the regular Greek administrative courts,
selected by their ownrespective service, takinginto account their
experienceinrefugeelaw, whereas the third memberis selected
by UNHCR. However, itis doubtfulif these committeesare truly
independent, takinginto account that the majority of their
membersarenolongerindependent experts but judges.

Although the participation of judgesis not supposed to have a
negative effectontherighttoseekasylum,inpractice, asit will
be explained furtheron, the new appeals committees tend to
recognise fewer Syriansasrefugees.

Thenew Law 4540/2018 maintains the status of the appeals
committeesadding the possibility of the replacement of their
membersifthereare delaysin the delivery of decisions®®and
makesitmandatory forthe appeals committees, if they acceptan
appeal, to examine the case insubstanceinstead of referring it
hack to the firstinstance.® Considering the low recognition rates
of the second degree, this provision reduces the possibility of
receivinginternational protection.

65 Greek Council forRefugees, Asylum Information Database (AIDA), Safe
third country, Greece, Athens: GCR 2017. Thisreport mentions thatin 2017,
71.4% of the applications forasylum of Syrian nationals have been
considered inadmissible under the third safe country concept.

66 From31/09/2017t031/12/2017 there wasone lawyer perisland, see:
https://www.asylumineurope.org/ reports/country/greece/asylum-
procedure/procedures/fast-track-border-procedure-eastern-aegean.

67 Article 86 Law4399/2016, Gazette117/A/22-6-2016.

68 Article 28 par.3Law4540/2018.

69 Article28par.16 Law4540/2018. Withthe exceptionofappealson
decisionsofinterruption of the examination of the case.

Theimpact of thisreform on the examination of asylumin Greece
has been tremendous; the percentages of international protection
atsecondinstance have dropped significantly and they are much
lower thanthose of firstinstance. More specifically, according to
the statistics of the Asylum Service forthe year 2018, out 0f 2.8921
applications, 7.705 were given refugee statusand 1.540 subsidiary
protection. Taking into accountapplications that were found
inadmissible, thereisa40,59% of recognitionrate for the year
2018 at firstinstance.”

However, inthe same year, until the 3" of June 2018, the new
appeals committees had a 2,98% recognition rate (refugee status
and subsidiary protection). Regarding the appeals submitted in
the mainland, they rejected 2.210 out of 3.180 appeals and
regarding the islands, they rejected 203 out of 978 appeals, in the
same period.”

Many organisations have criticised thisamendment.”?The Greek
Council for Refugees (GCR) and two Syrians whose cases have
beendismissed based on the argument that Turkeyis a safe
country forthem, appealed to the Council of State. Inthese
appeals, GCR requested the annulment of the decrees that ordered
the participation of judgesinthe new committeesinreplacement
of the committees of the Presidential Decree 114/2010 and it
challenged the safety of Turkey. GCR argued that the participation
of judgesinadministrative organs that examine the international
protection of aliensisagainst constitutionaland EUlaw. Itargued
thatthis newly formed organisnot comparable to administrative
organs of other Member States where the judges work exclusively,
toavoidany conflict of interests. Ifthe organis not truly
independent, there does not existan effective remedy concerning
the examination of asylum claims.

On 15 February 2017, the Greek Council of the State issued a
decision thatreferred these appeals to the plenary, whilst
nonetheless stating that Turkey is a safe country forthese
applicants; itis not necessary for Turkey to have ratified the
Geneva Convention. According to the Court, whatisimportantis
that Turkey grantsthe same level of international protection as
the one afforded by the Geneva Convention.”

70 Seetinyurl.com/gas-statistics2018

71 Theprogramoflegalaid of GCRatsecondinstance, June 2016-August 2018.
72 See UNHCR supra.

73 Council of State, decision447/2017 0f 15/02/2017.




The Courtindeed argued that the EUlegislation does not require
sucharatification, although Directive 2013/32/EU makes explicit
reference tothe need forratification withoutany geographical
limitations:

‘Athird country can only be considered as a safe third country

forthe purposes of paragraph 1 where:

(a) ithasratifiedand observesthe provisions of the Geneva
Conventionwithoutany geographical limitations;

(b) ithasinplaceanasylum procedure prescribed by law;
and

(c) ithasratified the European Convention forthe
Protection of Human Rightsand Fundamental Freedoms
and observesits provisions, including the standards
relating to effective remedies.'74

The Courtalso finds that the new appeals committees are lawful
because the judges are selected by the Commissioner of
administrative courts of Greece.

The plenary session of the Council of State issued two decisions
thatreject these actions.” Decision 2348/2017 mentions, inter
alia, that:

1) Theappointment of judges in administrative committees that
provide justice is not against the Constitution. Their
appointment by the Commissioner of administrative courts as
prescribed by the Constitutionis a guarantee of theirlegal and
functionalindependence.

2) The appeals committees were not obliged under Greek law to
invite the appellant to an interview about his case. They have
the discretional power to decide whetheran oral examination is
necessary. Forthisthe Courtinterprets Articles 47and 48 of the
Charter on Fundamental Rights, and finds that an appeals
authority may reject a case without conducting a personal
interview if there are sufficient facts on this case and if the
person had the opportunity to present hisarguments orally at
firstinstance.

3) The Courtfindsthatthe guarantees of Article 38 Law 4375/2016
on what makes a third country safe are fulfilled in this
respective case. The Court mentions that in 2016 Greece and
Turkey activated a common action plan concerning aid to Syrian
beneficiaries of international protection and migration
management. Inthis context, it was agreed that migrants who
come to the EU through Turkey and who either do not apply for
asylumorwhose applications are rejected as inadmissible oron
merits, would be returned to Turkey. The Court states that
according to Directive 2013/32/EU, ifa country has not ratified
the Geneva Convention orimposes geographical restrictions,
thisisnotasufficientreasonto considerthe country as unsafe.
A 'protection in accordance with the Geneva Convention' as

74 Article39par. 2 Directive 2013/32/EU.
75 Council of State, plenary session, decisions 2348/2017, 2347/2017.

prescribedin the Directive, does not exclude the possibility for
Turkey toimpose restrictions of movement, residence and work
fornon-Turkish citizens. Turkey is not obliged to treat themas
ittreats Turkish nationals.

4) The appellant during the asylum examination cannot
successfully provide arguments that are irrelevant to the
recognition of refugee status or subsidiary protection. The
Court considersthatthe claim of the appellant that Turkey does
notrespectthe principle of non-refoulement regarding Syrians
is therefore irrelevant and the appeals committee had good/
sufficientreasons toreject thisargument.

5) TheCourtdecidedthatthereisnoneedtorequest fromthe CJEU
a preliminary ruling (although 12 judges stated that there is
ambiguity regarding the implementation of Article 28 Directive
2013/32/EU).

Following this decision, anappeal waslodged to the ECtHR by a
Syrian of Armenian origin concerning his asylum procedure in
Greeceand the decisiontoreturnhimto Turkey on the grounds
of safe third country. According to the applicant

‘a full, Convention-compliant assessment must be carried out,
withthe required “anxious scrutiny”, to determine whether
Turkey can be considered as systemically or systematically a
safe third country™... a return that exposes applicants to the
risk of refoulement, and deprives them of rights guaranteed by
international law, including the Refugee Convention in
particular, clearly violates these principles, regardless of
whether the third country is listed as a “safe third country” or
not."

On 18 May 2017, the ECtHR communicated to the Greek government
interaliathe procedural obstacles faced. The case has been
prioritised by the Court under Rule 41 of the Rules of the Court.
Adecisionis pending. Vulnerability isa factor thatinfluences the
safe third country conceptand not only allows applicants to be
examined according to the regular procedure, butalso, to rebut the
assumptionthat Turkeyis a safe country forthe personin
question.

76 Suchassessment mustentail: (i) ananalysis and assessment of reports of
internationaland civilsociety organisations onthat country, including
whethersuchorganisations, inturn, areableto carry outindependent
humanrights monitoring activities, including the situation of returnees, in
that country; and (ii) an assessment of the ability to credibly monitor the
relevanthumanrightssituationinacountryunderastate of emergency. In
addition, inrelationto eachindividual, there must be a detailed and
individualised assessment of whether Turkey will be safe for the particular
asylumseeker.

77 ECtHR,J.Bv.Greece, Application No.54796/16.

IV. The Impact of Vulnerability Assessmentin
Asylum Procedures

Vulnerability in EU Law and Greek Legislation

Article 21 Directive 2013/33/EU requires Member States to take
into specialaccountthe situation of vulnerable persons when they
implement the Directive. It provides a non-exhaustivelist of
vulnerable personsincluding

"..minors, unaccompanied minors, disabled people, elderly
people, pregnant women, single parents with minor children,
victims of human trafficking, persons with serious illnesses,
persons with mental disorders and persons who have been
subjected to torture, rape or other serious forms of
psychological, physical or sexual violence, such as victims of
female genital mutilation...",

Article 14 par. 8 Law 4375/2016 adds to this list persons suffering
from post-traumaticstress disorder, survivors of shipwrecks,
relatives of victims of shipwrecks and victims of human
trafficking, thus enlarging the scope of protection. The same
Articlerequiresthatthe Director of the Hellenic Centre for Disease
Control and Prevention (HCDCP) refers such persons to the most
appropriate social protection unit.

However, Article 20 par. 1 Law 4540/2018 transposing Directive
2013/33/EU provides another, non-exhaustive list of
vulnerabilities including minors (unaccompanied or not),
separated minors, persons with special needs or mental disorders,
sufferingincurable orveryserious disease, elders, pregnant or
pre-natalwomen, victims of torture, victims of rape orany other
formof serious psychological, physical or sexual violence or
exploitation, victims of genital mutilationand victims of
trafficking. Althoughvictims of shipwreck and persons suffering
post-traumatic stressare notincludedinthislist, the authorities
are allowed to broaden the scope of protection by adding new
categories.”™

Vulnerability assessment takes place during the reception and
identification procedures’irrespective of the evaluation of the
need forinternational protection. Asaresult, the authority thatis
responsiblein Greece to provide a vulnerability assessment is the
Service forthe Receptionand Identification that belongs to the
Ministry of Interior.

78 TheArticle providesalistof vulnerabilitiesusing the words 'suchas'.
79 Article9Llaw4375/2016.

Special reception conditions are offered to vulnerable people
fromthe moment of the submission of the asylum application and
theirrecognitionasvulnerable, except for minorswhere it applies
fromthe moment of the identification. Article 20 par. 3 Law
4540/2018 states that

‘the special conditions of asylum seekers, even if they
become apparent in a later stage of the examination process,
they are taken into consideration throughout the whole
procedure and their state evolution is being followed
systematically’

Article 28 par. 10 of Law 4540/2018 added a new paragraph to Law
4375/2016 allowing the authorities that receive asylum
applications and decide upon them, especially RAQ orindependent
AUs, toreferasylumseekerstothe HCDCPin ordertoassessthe
vulnerability. Assoon as the medical and psychological
assessmentis concluded, the HCDCPissues an opinion thatis
forwarded to the Director of the Asylum Service and of the
Receptionand ldentification Centre. This provision opens the way
forthe evaluation of vulnerability during the asylum procedures
aswell. However, in practice the HCDCPis operational in the six
above-mentionedislands but notin Athens.

The Meaning of Vulnerability for Asylum Seekers
Examined under the Border Procedures

Vulnerahility has proved to be a crucial factor not only with regard
tothe enjoyment of betterreception conditions butalso with
regard to the examination of the asylum case. More concretely,
Article 60 par. 4(f) Law 4375/2016 states that persons belonging
tovulnerable groups are excluded from the fast-track border
procedures describedinthe same Article. Asaresult, vulnerable
people, although they find themselves on/at the islands where
thereisageographical limitation of movementand the asylum
examinationisaccelerated, they go through the regular asylum
process, thus benefiting fromlessstrict deadlines for the
submission of applications, appealsandinterviews. Itis estimated
that2.961applicants were exempt fromthe fast-track procedures
onthese groundsin 2016 (13.404 asylum applications were
submittedinthe 6 eastern Aegeanislands during the same year)
and 5.665in the first semester of 2017.%

More so, vulnerability is takeninto account by the examining
authorities, rebutting the presumption that Turkeyisasafe
country forthe specificapplicant. Since the asylum authorities
should take into account vulnerability atany stage of the
examination procedure that thisbhecomes apparent, there are two
possibilities forthe assessment of vulnerability.

80 www.immigration.gr/2017/10/blog-post_3.html.




Oneduringthereceptionandidentification dealt by the reception
andidentificationauthorities and another one that, althoughitis
notprescribed by law, may take place during the asylum
examination, initiated by the asylumauthority. Since their
electronic databasesare notconnected, there are significant
delaysinthe recognition of vulnerable people.®

What does this meanin practice? Inmany cases, firstasylum
decisions under the fast-track border procedures are decisions of
inadmissibility based on the safe third country concept. If
vulnerability becomes known afterthe asylum examination at first
instance and the delivery of the asylum decision, the asylum
authorities tend to withdraw the firstasylum decision and replace
itwithanew one thattakesintoaccountvulnerability. However, if
anappeal has already been submitted, the appeals authority has
toacceptthe appealandinvite the applicant foraninterview for
the first time directly at second instance.®

However, several organisations reportthat vulnerable personsare
nottreated accordingly in Athens. More concretely, itisreported
thatdue to thelarge number of personswhotry toregisterat the
central Asylum Service, vulnerable people have to queue for hours
outside the entrance. Moreover, although thereisaspecial asylum
officein Athens forvulnerable people, itis reported that thisisnot
widely known to the applicants, itis hard to have accesstoiit
without the intervention of alawyer oran NGO and thereis no
transportation for persons with special needs.®

Vulnerability, if seenin the general context of geographical
limitation, is of immense value, allowing the person to be
examinedinthe same way thathe/she would be examined ifsucha
limitation did not exist, without the fast-track asylum procedures
and withoutthe argument of rejection due to the existence of a
safe third country. Asylum examination in the fast-track border
procedures meanstheissuing of severalidentical asylum
decisions thatreject the request without deciding on the merits.?
Asaresult, itbecomes obvious that 'vulnerability'is an
exceptional systemthat de facto replaces the traditional
protection mechanisms for persons seeking international
protectionin Greece.

81 Seep.5par.5ofthereportofthe National Commission for Human Rights,
supra.

82 Asithasheenexplainedbefore, withthe newlawof2018 the appeals
committeescannolongerreferthe case backtofirstinstanceif theyaccept
the appeal. They would have to examine the case on the substance. If the
firstasylum decision wasinadmissibility of the claim, this means thatno
interview was takenat firstinstance. The appealsauthorities would thus
needtointerviewthe appellantonthe meritsofthe case forthe firstandlast
time.

83 AITHMA, Stinanamoni, Aithountesasilostin Ellada, Opseis tis diadikasias
asilou, report, April 2017.

84 Seep.4ofpar.3ofthereportofthe National Committee for HumanRights,
citedinfootnote 30.

Although in the past persons could move freely and decide where
tolodge theirasylumapplication, for persons arriving at the six
eastern Aegeanislands thisisnolongerpossible unless they are
considered tobe vulnerable. However, the treatment of vulnerable
peopleisalsoaffected by the factthat more often thannotitis
EASQO that conductsthe asyluminterviews at theislands. EASO not
only participatesinthe Greek asylum procedures taking place at
the easternislands, butitalso conducts vulnerahility
assessments,% thus making it hard for applicants to rebut the safe
third country presumptioninthese geographical areas. In Evros,
the tendencyisnot toinvoke the safe third country conceptin
most asylum cases.

Consequently, itisimportantto examine the role of the EASQ in
the Greek asylum procedures and its responsibility.

V. EASO Participationin Asylum Procedures

EASO Mandate in Greece

The mandate of the European Asylum Support Office is described
inRegulationno. 439 of 19 May 2010 establishing a European
Asylum Support Office. More concretely, EASO was established in
ordertopromote a Common European Asylum System. Itis
explicitly stated thatit provides support for Member States
subjectto particular pressure.86 Inthis sense, itis entitled to
facilitate aninitial analysis of asylum applications under
examination by the competent national authorities and to deploy
asylumsupportteams. The asylum support teams provide
expertiseinrelationtointerpretingservices, informationon
countries of originand knowledge of the handling and
management of asylum cases within the framework of the actions
tosupport Member States.

The same Regulation clarifies that the Executive Director of the
EASO decidesthe deployment of experts. Regarding the civil
liability of these officers, the Regulation mentions that the host
Member State shall beliable inaccordance withits national law for
any damage caused by them during their operations, except for
cases of gross negligence orwilful misconduct.®

85 EASOOperatingplanagreed by EASO and Greece, Valetta Harbourand
Athens, 13/12/2017, Measure ELAS 1: Support for theimplementation of the
EU-Turkeystatementonthe Greekislands.

86 Article 8 Regulationno.439/2010states: The Support Office shall
coordinate and support common action assisting asylum and reception
systems of Member States subject to particular pressure which places
exceptionally heavy and urgent demands on their reception facilities and
asylumsystems.’

87 Article 21 Regulationno. 439/2010.

Atthe beginning of the migration crisis, EASO and Greece signed
anoperational action plan.® This plan foresees the deployment of
asylumsupportteamsin Greece. EASO has built up asignificant
presence onthe groundin Greece, working with Asylum Support
Teams supported by interpretersinthe hotspots of Leshos, Chios,
Samos, Lerosand Kos. On the mainland, EASQ is presentin several
locations, the RAO in Alimos, Attika, Piraeus, Thessaloniki,
Alexandroupoli, Fylakio and Corinth, as well as over 30 reception
sites throughout mainland Greece. Thereisalsoan EASQ
Operational Office in Athens. The mainarea of focus has been the
identification, categorizationand referral of vulnerable persons.
Inthis operational planitis mentioned that

‘Inview of the changed operational environment, due to the
completion of the relocation programme and the challenging
needs on the ground, the Greek authorities have requested
EASOto foresee a shiftin the operational focus on mainland
Greece, from supporting relocation to support to the reqgular
asylumprocedure.’

However, inthis operational planitis stressed thatitis the staff of
the Greek regional asylum offices (RAQ) and the autonomous AUs
whoreceive, examine and adjudicate at firstinstance applications
forinternational protection. Regarding fast-track border
procedures, theaction plan mentions that the regional asylum
offices of Greece remain responsible for handling individual
cases. However, in order to further the implementation of the
EU-Turkey Statementandinline with the conclusions of the JHA
Council meetings of 9-10June 2016, support from EASO is offered
tothe Greek authorities for processing applications of
international protection onthe Greek islands.?

Asaconsequence, joint processing of asylum claims has being
undertakeninaccordance with Law 4375/2016, in particular
Article 60 par. 4, b. This Article prescribes that when it comes to
theinterview of asylum seekers during the examination of the
asylum claims atthe borders, the Asylum Service may be assisted
by EASQ staff.

88 EASOOQperatingplanagreed by EASO and Greece, Valetta Harbourand
Athens, 13/12/2017.

89 Asaresult, EASOspecialistsupportisheingprovided forthe asylum
procedures onthe five hotspotislands (Leshos, Chios, Samos, Lerosand
Kos). Procedures and workflows have been putin place in orderto ensure
cooperationwiththe Greek authoritiesand appropriate processing of
applications forinternational protection, including applications of
vulnerable personsand of persons with special needs.

The new Law 4540/2018 expanded the possibilities for the
participation of EASQinthe examination of asylum claims by
prescribing that

‘ifthere is an emergency, the Asylum Service may be assisted
by Greek speaking EASQ staff for the registration of requests
forinternational protection, for cases of article 60 para. 4, b
and for any other administrative act related to the
examination of requests for international protection”?°

Thelatest provisionallows EASO to participate in the asylum
examination procedures all over Greece and not only on the
islands.

EASO and Responsibility

Do the newlyacquired EASO competences, supported by the Greek
law and the operational action plan, alsoimply a shiftin
responsihilities? As from 2016, EASO has been conducting asylum
interviews and vulnerability assessments, aswell as bestinterest
assessments forunaccompanied minors at the islands where there
isafast-track procedure. EASQ officers first conduct the
interviews, whichare thensigned by representatives of the Greek
regional asylum offices. Despite this practice, itis not officially
acknowledged that EASO bears responsibility for the examination
of these claims. Onthe contrary, responsibility still lies with the
Greek authorities.

The EASQ unwillingness to assume responsibility derives first of
all fromthe statute of the Agency mentioning that

'The Support Office shall have no powersinrelation to the taking
of decisions by Member States' asylum authorities onindividual
applications forinternational protection.'

Furthermore, migrationand asylumare fields where the EU hasa
shared competence with Member States, as described in Article 4
TFEU. When exercising such ashared competence, itare therefore
the principles of proportionality and subsidiarity that need to be
respected, meaning thatthe EUshouldact onlyinso farasthe
objectives of the proposed action cannot be sufficiently achieved
by MemberStatesand the content of the action shall not exceed
whatis necessary toachieve this objective. Inorderforashared EU
competence to become exclusive, theinternal rules that serve as
the foundation for externalactivity should have evolved to
common rules, which, withregard to asylum, is farfrom the being
the case. Readmissionisthe only external competence on
migration explicitly transferred to the EU undertitle V of the
Treaty. Therefore, the EU does not have an exclusive competence
onmigration. This competence still primarily lies with the Member
States.

90 Article28par.7Law4540/2018.
91 Article2par.6ofthe establishingregulation.



The participation of EASO inasyluminterviews has raised
complaints, accusing the agency of misconduct and of the
dismissal of asylum claims on admissibility grounds without
properreasoning. Although Greek asylum directors remain
responsible forthe examination of the claims and they sign the
interviews and decisions, the factisthat theseinterviews have
been conducted not by the signatories but by EASO officers. This
raised liability and transparency concerns.

The European Ombudsman opened aninquiry to find out 1) if EASO
isacting beyondits mandate under EUlaw by effectively deciding
onthe admissibility of applications forinternational protectionin
the context of the ‘admissibility interviews' it carries out; 2) when
conductinginterviewsinthe hotspots onthe Greekislands, EASO,
ifitfails to comply with the provisions on 'the right to be heard'in
the Charter of Fundamental Rights (Article 41), as well as EASQ's
own guidelines.

According to the complainant,®? EASQ's Concluding Remarks,
drafted afteradmissibility interviews, look like decisions, rather
thanrecommendations to the authority responsible. Moreover,
since thereisnorepresentative of the relevant Greek asylum
authority (GAS) present during interviews, and the transcripts of
interviews existin English only, the concluding remarks appearto
have greaterimportance than what was envisagedinthe
applicable provisions.

EASO justified the absence of Greek asylum officers during
interviews by referring to ‘time and effort efficiencies’.*3 It added
that Greek officers have never found that because the interview
transcriptand the opinion prepared by EASO experts are draftedin
English this constitutes an obstacle to take decisionson
admissibility. EASO insisted that, by assisting the Greek officers
inexamining the admissibility of anapplication or the assessment
of protectionneeds ofanapplicant, EASO experts provide
technicaland operational support tothe Greek Asylum Service
(GAS). That supportis limited to providing an opinion which could
facilitate the analysis of the asylum application under
examination, asenvisagedinArticle 10 of EASQ's founding
Regulation, but whichisnothbinding on Greek officers, since the
decisiontogrant orrefuseinternational protection falls within
the sole authority of the Member State. According to EASO, the
(non-binding) reasoned opinion of the EASO expert highlights the
relevant factorstosupportthe Greek decision-makers.

The Ombudsman®acknowledged that EASQ is being encouraged
politically toactinawaywhichis, arguably, notinline withits
existing statutory role and that there are genuine concerns about
the quality of the admissibility interviews as well as about the
procedural fairness of how they are conducted.

92 EuropeanOmbudsman, Decision-case735/2017/MDC-opened on
Thursday, 13July 2017 - Decision on Thursday, 5July 2018.

93 Ilbid.

94 Ibid.

Nevertheless, it found that ultimate legal responsibility for
decisionsonindividual asylum applications restswith the Greek
authorities. Greek authorities must, once they have seenthe
interview transcript, determine whether there were shortcomings
intheinterviewwhichrequire thatitbe repeated; oritisopento
themto disagree withthe EASQ expert's opinionand consider the
applicationadmissible.

Moreover, itadded thatunder Greek law, if a claimis considered
inadmissible, the applicant canappeal this decision to the relevant
Appeals Committees. Finally, the Ombudsman noted thatitis
likely that EASQ's founding Regulation will be amended in the near
future to provide explicitly for the type of activity in which EASQ is
currently engaged, thusresolving the issue of EASO possibly
operating beyond itsstatutory brief. After the decision of the EU
Ombudsmanthere has beenno further development on thisissue.
The Commission has already made a proposal® to replace EASO by
anewagency, the European Union Agency for Asylum. In this
proposal, the new agency has more autonomy toactin cases of
disproportionate pressure ona Member State. The provision of
Article 2 par. 6 of the current requlation stressing that EASO has no
power to take decisions onindividual asylum applications is
deletedin the new text.

Asitbecomesobvious, thelegal reformsare expected to justify
and expand the participation of EASO in asylum examination,
challenging State sovereignty.

The expansion of the role of EASQ is expected to bring serious
changesinthe way asylumapplications are dealt with everywhere
in Greece. Taking into account that EASQ usually suggests the
inadmissibility of asylum claims of Syrians, Iragis and other high
refugee profile nationalities, this practice will probably also take
placeintherestofthe Greek territory, including Athens. The
negative effect of this practice onthe rights of refugees has
already been analysedinthe chapters about geographical
limitationand safe third country.

Aswe haveseen, therole of EASQ raises concerns onthe fairness
oftheasylum examination. Inthe next paragraph, we will see that
the profiling of asylum seekers based on their country of origin
createsaprejudice and makes access to asylum for many persons
very difficult.

95 Proposal foraRegulation of the European Parliamentand of the Council on
the European Union Agency for Asylum and repealing Regulation (EU) No.
439/2010,C0M/2016/0271 final - 2016/0131 (COD).

VI. DeFacto Profiling of Asylum Seekers Based
on their Nationality

The Detention of Asylum Seekers
Article 8 Directive 2013/33/EU emphasises that

‘Member States shall not hold a person in detention for the
sole reasonthat he orsheis an applicant in accordance with
Directive 2013/32/EU of the European Parliament and of the
Councilof 26 June 2013 on common procedures for granting
and withdrawing international protection (1)

Detention must be necessary and only apply ifless coercive
alternative measures cannot be applied effectively.

This Article enlists the legitimate grounds for the detention of
asylumseekers. These groundsare 1) in order to determine or
verify his or heridentity or nationality, 2) in order to determine
those elements onwhich the application forinternational
protectionis based which could not be obtainedinthe absence of
detention, in particular whenthereisarisk of absconding of the
applicant, 3) inorder to decide, inthe context of a procedure, on
the applicant'sright to enter the territory, 4) when he or she is
detained subjecttoareturn procedure, 5) when protection of
national security or public order so requires, 6) inaccordance with
the Dublin Regulation.

Law 4307/2016 stresses thata person who asks forinternational
protection cannot be detained only for this reason, or because he/
she entered the countryirregularly, orbecause he/sheresidesin
the countrywithout residence permit.® The law specifies that a
person who submitsanasylumapplication whilst beingin
detention may remainin detentionif thisis necessaryinorderto
determine orverify his or heridentity or nationality; in order to
determine those elements onwhich the application for
international protectionis based which could not be obtainedin
the absence of detention, in particularwhen thereisarisk of
absconding of the applicant; when protection of national security
orpublicordersorequires;inaccordance with the Dublin
Regulation.

These requirements correspond with the categories enlisted in the
Directive. The Greeklaw adds one more category; if the person had
alreadyaccesstotheasylumproceduresandtherearelegitimate
reasons to believe that he/sheis submitting anasylumapplication
inordertodelay orpreventareturndecisionand on the condition
thatsuchadecision canbeimplemented.

06 Article46Llaw4375/2016.

The samelawspecifies that detention of asylum seekers for
reasons of public order supposing that there is a fear of
absconding before a Dublintransfertakes place, cannot exceed 3
months. Forallthe other categories, detention cannot exceed the
period foreseenin Law 3907/2011, which mentions a maximum of
18 months of detention.

Inaddition, the same Article makes it mandatory for the Police
Directors to forward their decision of detention to the president of
the administrative court of firstinstance of the geographical area
where the personis detained. The president has to decide on the
legality of the detention or of its prolongation and the asylum
seekermust be heard by the judge.

Pilot Project

The tendency of the police to detain almostimmediately persons
who have expressed their desire to ask for asylum whilst being
free because they have aspecific profile contradicts the general
provision of the law stating that personswho apply forasylum
whentheyare free should not be detained. Italso constitutes
discriminationand differential treatment based on nationality
and/orthe person'sindividual status.

This practiceis commonly referred toin Greece as 'pilot project'.?
The EU-Turkey Statementand the need toreturnto Turkeylarge
numbers of personsand stop irregular migrationinspired this
pilot project. Infact, this practice takes placein Leshosin order to
facilitate the readmission to Turkey of newly arrived persons
belonging to particular nationalities with low recognition rates.
These persons are immediately placed in detention upon arrival
and afterthe conclusion of theirregistration and identification
process. They remainin closed centres, like prisons, known as
pre-removal centres, during the entire asylum procedure. These
centresare used forthe detention of persons who are waiting for
deportation. While the project initially focused on nationals of
Pakistan, Bangladesh, Egypt, Tunisia, Algeriaand Morocco, thelist
of countries was expanded to 28 in March 2017 and the pilot project
was rebranded as 'Tow-profile scheme'.

Asaresult, these persons go throughavery quick identification
andregistration process atthe Receptionand Identification
Service (RIS) of Leshos and then they are transferred to detention,
whereas persons having other nationalities spend more time at
the RISwithout being detained and therefore can benefitfroma
thorough and detailed analysis of their vulnerability. They can
alsoreceive properinformationregarding theirright to seek
asylumandregarding the examination procedure of their case.
They have betteraccesstolegal aid.

97 Greek CouncilforRefugees, AIDA, Countryreport Greece, update 2018, p.
33.



The detention of persons having the nationality of countries of low
recognitionratesisasignthatitisveryunlikely forthese persons
tobe grantedinternational protection, since they are already
detained with personsawaiting deportation. Therefore, although
the person canask forasylumandisindeed guided to all the steps
of the procedure, thereisanegative prejudice already against
him/her thatheisnotentitled toreceiveit. Although recognition
ratesare based on the statistics of the Asylum Service, they create
2 categories of asylum seekers; those detained for reasons of
public order because of theirnationality and those who are not.
Moreover, since November 2017, a ‘pilot’ practice of detention ofa
number of Syrian nationals upon arrival, despite their explicit wish
toapply forasylumand without being subjected toreceptionand
identification proceduresas provided by the Taw, has started on
Leshos and Chios, subject to available detention capacity. In
addition, according to the practice, applicants on the islands
whose asylumapplicationare rejected at second instance under
the Fast-Track Border Procedure are immediately detained upon
notification of the second instance negative decision.®

The detention of asylum seekers based on their nationality has
evenmore severe consequences when it comesto the case of
unaccompanied minors with wrong age assessments. Childrenare
considered to be vulnerable ex officio. However, due to the
problematic nature of age assessmentsin Greece, some teenagers
may face expulsionto Turkey. Inaddition, because of a strict
interpretation of the deadline for family re-unification provided in
the Dublin Regulation, they very often miss the opportunity to get
refugee statusinanother Member State where they have family
members.

VII. The Challenges for Unaccompanied Children
Seeking Asylum

Protection of Unaccompanied Children in Greek
Legislation

According to Article 45 Law 4375/2016, when an unaccompanied
minor submits an application forasylum, the authorities have to
nominate alegal guardiantorepresentthe minorduring the
asylum processand to guarantee the efficientlegal supportand
legal representation of the child. The guardianisinvited toand can
participate inthe asyluminterview. These provisionsarein
conformity with the provisions of Article 25 Directive 2013/32/EU.

98 Ibid.

Moreover, Article 21 Law 4540/2018 stresses that the bestinterest
of the child®*should be the main focus of the authorities when they
applythe newlaw onreceptiontominors. Article 22 states that the
RISisresponsible for unaccompanied childrenin the RIC
(Receptionand Identification Centre)s and for this reason it
facilitates through the Public Prosecutor the appointment of the
child's guardianship to an adult member of his/her family. If sucha
family memberis notavailable, the authority responsible for the
childisthe National Centre for Social Solidarity (NCSS, in Greek
EKKA). NCSSisanauthority of the Ministry of Labour responsible
interalia, for the provision of shelter to minors and most
importantly for the nomination through the Public Prosecutor ofa
legal guardian.o®

Article 10 Law 4540/2018 stresses that minors can be detained
onlyasalastresort, takingintoaccounttheir bestinterestand
onlyif otheralternative andlessrestrictive measures cannot
apply. Theirdetentionis for the purpose of theirremovaltoa
shelterand cannot exceed 45 days. However, there isno time limit
forminorswhoare under protective custody in safe zones or
elsewhere, since protective custody isnot considered to be
detention.!® Apart from these two categories of unaccompanied
childrenwho are either detained or guarded until they can be
transferred toashelter, thereisa3™category of persons who have
declared to be minorsand whose age has been contested. These
children may face returnto Turkey and are deprived of the special
treatment that thelaw grants to childreninrespect of their
reception modalitiesand the examination of their asylum.

Age Assessment
According to Directive 2013/33/EU:

‘Member States may use medical examinations to determine
the age of unaccompanied minors within the framework of the
examination of an application for international protection
where, following general statements or other relevant
indications, Member States have doubts concerning the
applicant’s age. If, thereafter, Member States are still in doubt
concerning the applicant’s age, they shall assume that the
applicant is a minor.

99 Article21 mentionsthatinordertoassessthe child'sbestinterestthe
authoritiesshould focus onthe possibility for family re-unification, the
quality oflifeand social development, security and protectionissues, risk
of smuggling and the views of the minor depending on his/herage and
maturity.

100 Thenew Law 4554/2018 reforms the system of guardianship, thus creatinga

pool of legal guardians who will be personsremunerated by the State witha

backgroundinsocialwork or psychology. They will represent the child and
willbe monitored by a councilthatbelongs tothe NCSS.

Article 118 Presidential Decree 141/1991 mentions that minors can be placed

under protective custody butthisisnot consideredtobeanarrest.
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Any medical examination shall be performed with full respect
forthe individual's dignity, shall be the least invasive
examination and shall be carried out by qualified medical
professionals allowing, to the extent possible, forareliable
result.’

Article 45 Law 4375/2016 states thatif thereisadoubtregarding
the age of the child during the asylum procedure, the authorities
canreferthemto the proceduresof age assessment which are set
inthe Common Ministerial Decision 1982/2016. During this
process there mustbe alegal guardiantorepresentthe child, the
child must be fullyinformed and consent (if it has the right age). If
afterthe age assessmentitis still doubtful if the personisaminor,
then he/she must be considered to be a minor.'*2 Apart from the
ageassessment that takes place during the asylum examination,
Article 14, par. 9 of the same law stresses thatif atany stage of the
receptionandidentificationthere are doubts regarding the child's
realage, the Director of the RISrequestsanage assessment and
the childis considered to be a child during the whole process.'??
Atthereceptionandidentificationstage, the competent
authorities should provide anage assessmentandifthereisa
legitimate doubt, the evaluationis made by the HCDCP. This centre
ispresentinthereception centres of the 6 islands where the
geographical limitation applies but not in the mainland. This
means thatage assessment modalitiesare different fromone
placetoanother.

The Greek age assessment system both during asylumand upon
registration provides 3 steps of evaluation. First of all thereisan
examination by a podiatrist of the child's general characteristics.
If this fails, thereisa psychological assessment and if thisalso
failsthe childisreferred toa public hospital. This evaluationis
senttothe Directorof the HCDCP thatissues an opinion. During
these steps, there are procedural guarantees regarding the right
toinformation, equal treatmentand presumptionin favourof the
child.

Inthe asylum process, the same procedure is followed, giving
priority firsttoa general examination by adoctor, thena
psychological assessment and finally clinical tests based on
X-rays.

The above-mentioned procedures have proved to be problematic
inpractice. More specifically, according toareport of the Doctors
of the World'**medical examinations and psychological
examinationsare of relative credibility.

102 Article45par.5Law4375/2016.

103 Thisage assessmenttakes placeaccording to Decision 92490/2013 of the
Minister of Health.

104 S.Poularakis, Age assessment of unaccompanied minors, thoughts and
concerns, Athens: MdM Greece, August 2016.

The assessment based on body features may be false because it
doesnottakeintoaccountthe socio-economical background of
the child, the influence of diseases and ethnic origin. Depending
onculture and ethnic origin, thelikelihood of a subjective
psychological evaluation mayincrease. Doctors of the World find
thatbecause of the large numbers of arrivals at the Greek islands
andtheinadequacyinnumbersand expertise of the staff thatis
responsible to dothe age assessment, and thelack of time, age
assessmentsare inefficientand may prove to be to the detriment
of the child.

Furthermore, asit hasalready been mentioned, it seems that
practice varies depending on each geographical areaand each RIC.
Accordingtoareport of the Greek section of DCI,**>in Leshos, age
assessmentrelies onapsychological examinationand possibly a
medical one. Childrenare firstinterviewed by the HCDCP and if
theyare found to be minors, in practice, sometimes these opinions
are challenged by the Service for Reception and Identification,
referring themto public hospitals for further examination. In
many of these cases, they have been found to be adults. NGOs
questionthis practice, implying that there may be alink with the
lack of adequate shelters for childrenin Greece and the need to
limitthe number of childrenso that underage newcomers canalso
be protected. Inaddition, childrentend to be in detention until the
age assessmentis finalised.

However, in Evrosthe HCDCP was not operational until August of
2018 andasaresultthe Prosecutorused to refer children
immediately to the public hospital for X-rays. There wasno
psychological examination whatsoever. The absence of these
examinationsleadsto the unequal treatment of children.

Family Reunification under the Dublin Regulation
Childrenwho arrive in Athens and want to be reunited with their
family membersresidinglegallyinanother Member State often do
not have this opportunity. Article 21 par.1 Dublin lll Regulation
(No.604/2013) foresees that

‘Where a Member State with which an application for
international protection has been lodged considers that
another Member State is responsible for examining the
application, it may, as quickly as possible and in any event
within three months of the date on which the application was
lodged within the meaning of Article 20(2), request that other
Member State to take charge of the applicant."®

105 Defence for Children International, Greek section, DC/ Report of the mission
to Leshos and Evros, Athens: DCI, July 2018.

106 Regulation (EU) No. 604/2013 of the European Parliamentand of the Council
of 26June 2013 establishing the criteriaand mechanisms for determining
the Member State responsible for examining an application for
international protectionlodgedinone of the Member States by a third-
countrynational orastateless person.



According to thisregulation, Greece would need to make arequest
toanother Member State to take charge of a child within 3 months
from the moment the child applies for asylum. However, some
Member Statesincluding Germany consider that the starting point
of thisdeadline isnot the moment when the child submits the
application forasylum but the moment when he/she declares at
the bordersand uponarrest that he/she wishes to apply for
asylum. Often, childrenwho are caught at the bordersare not
aware of this possibility orare notaware of the presence of their
family membersinanother Member State. When they are informed
aboutitand make therequest throughthe Greek authorities, they
are told that they have missed the deadline.
Thislegalinterpretationisbased onadecision of the CJEU'”
concerning the case of an Eritrean who was facing return to Italy,
the country of his first entry to Europe. According to the claimant,
Germany made atransferrequestto Italy afterthe 3 months
deadline imposed by the Dublin Regulation. According to the
Court,

‘Article 20(2) of Regulation No 604/2013 must e interpreted
asmeaning thatanapplication forinternational protectionis
deemedtohave beenlodgedifawritten document, prepared
by apublicauthority and certifying thata third-country
national has requestedinternational protection, hasreached
the authority responsible forimplementing the obligations
arising from thatregulation, and as the case may be, if only the
maininformation containedinsuchadocument, but not that
document ora copy thereof, hasreached thatauthority".

Based onthisruling, some Member States refuse to take charge of
the child because they considerthat the application forasylum
waslodged way before the child's registration, at the moment
when the Asylum Service received a notification of the police
regarding the wish ofa child to submitanapplication forasylum.

Homelessness and Access to International Protection
Children who manage to be recognised assuch buthave not been
transferred toanother EU State areinalimbo situation. They find it
hard toapply forasylumand to follow through. Why is that? First
of all, the majority of children who arrive in Greece are homeless.
InJuly 2018, itwas estimated that there were 3.510 unaccompanied
childrenin Greece, withoutincluding unregistered children.*® The
number of available placesinsheltersall over Greeceis 1.191 while
there were 2.485 children on the waiting list fora shelter, during
the same month. Children out of shelter may either stayin
prolonged detention or protective custody but the majority livein
thestreets of Athens.!

107 C-670/16, Tsegezab Mengesteab v. Bundesrepublik Deutschland, Judgment
of the Court (Grand Chamber) of 26 July 2017.

108 EKKA, national centre forsocial solidarity, Situation update:
unaccompanied childrenin Greece, 15/07/2018.
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According to UNHCR, childrenare exposed to on-going protection
risks, including sexual exploitation and abuse, due to insufficient
security, sub-standard and overcrowded reception sites, lack of
specificservicesand insufficientaccessto formal ornon-formal
education, andlengthy asylum procedures for reuniting families,
whichalso severely impacts theirpsychosocial well-being. The
national capacity foraccommodating unaccompanied and
separated childrenis still far from meeting the needs - roughly,
half of the approximately 2.100 unaccompanied and separated
childrenin Greece currently do notreceive adequate or
appropriate care.®

Thelack of adequate sheltersall over Greece and the incapacity of
the National Centre for Social Solidarity to hire a sufficient number
oflegal guardians have a negative effect not only on the well-
being of the child but also on the possibility to apply for
international protectionand receive adequate legal
representation. Thisrepresentationis necessary forthemto
access the Asylum Service and exercise their basicrights such as
family reunification. According to a member of the asylum appeals
committees, most minorsare notrepresented at the examination
oftheirasylum claim.!!

The difficult access to the asylum proceduresis not only limited to
children. Asithasheendiscussed before, the Asylum Service
continues toreceive anincreasing number of asylum applications
whileitlacks adequate staff to face this challenge. At the same
time, the overall tendencyistolimit the number of asylum seekers
in Greece, supported by anincrease of the number of push-backs
from Greece to Turkey that prohibitaccesstoasylumand put the
individualsin great risk for theirlives and physical integrity.

VIII. Limited Access to Asylum to the Mainland
and at the Borders

Limited Access to the Mainland

According to the statistics of the Asylum Service, the number of
asylumapplicationsin Greece since 2013 has been continuously
rising. In 2017, Greece received 8.5% of the total number of
applications submittedin the EU, while it was the country with the
largest number of asylum seekers per capitaamong EU Member
States.’?In 2017 the situation was no better: 58.661 persons
applied forasylumand by the end of the year, 36.340 applications
were still pending.3 About half of these applications were lodged
inthe mainland. There has also been a substantial increase in
applications from Turkish nationals (1.8271n 2017 compared to 189
in 2016).
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Onlyin 2018, 54.968 personsapplied for asylum (until October),
whichequalsan11,9% increase since 2017. From 2017 to 2018 there
hasheenanincreaseinasylumapplications up to 14.2%."* Attikiis
thesecond regionin Greece with thelargest number of asylum
applications, after Leshos."*There are 62.418 asylum applications
still pending at firstinstance."® According to UNHCR, at the end of
October2018 there were 67.100 refugeesand migrantsin Greece,
17.900intheislandsand 49.200 in the mainland. In March 2019
there were 76.000 refugeesand migrantsin Greece.' FromJune
2016 to October 2018, 37.700 persons were transferred from the
islands to the mainland,"*® but this has not solved the problem. The
examination of asylum applications in the mainlandis delayed.
This delay rendersaccess to asylum inefficient. It deprivesasylum
seekers of the possibility to be registered in due time and hampers
the enjoyment of basic rights such asapplication for family
reunification, access to education, accesstowork, health coverage
and many more. Moreover, asitwill be explained further, thelarge
number of applications has a negative effect on the quality of the
asylum procedures. Forallthose applicants, thereare only 13
lawyers paid by the State torepresent thematsecond instance.™
Allthose thousands of applicants, whose cases are pending at first
instance, canonly rely on NGOs and volunteers for their
representation.

Inaddition, most of its operating procedures are notaccessible to
the public. More concretely, asitappears on the website of the
Asylum Service,'?fromthe moment of the creation of the Asylum
Service untiltoday, only one circular has beenissued and it
concernstherevocation of refugee status because of the
commission ofacrime.' Acircularisaccording to the Greek
legislationan administrative act that can be challengedin court.
Greeklawyers have criticised thisTack in transparency, claiming
thatas publicauthority the Asylum Service cannot operate and
take decisions by relying mainly on standard operating
procedures (S0Ps), which remain secret to the public and
therefore create ambiguity.'?
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uploads/2018/11/Greek_Asylum_Service_Statistical_Data_GR.pdf.

116 asylo.gov.gr/wp-content/uploads/2019/04/Greek_Asylum_Service_
data_March2019_gr.pdf.

117 UNHCR, Factsheet Greece, Geneva: UNHCR, March 2019.

118 UNHCR, Factsheet Greece, Geneva: UNHCR, 1-310ctober 2018.

119 Decision 15044 of the Asylum Service, 26/07/2018

120 asylo.gov.gr/?page_id=141.

121 asylo.gov.gr/wpcontent/uploads/2018/01/pdf.

122 E.Poularakis, Internal guidelines (S0Ps) and asylum, transparency or
administration d la carte?,
www.immigration.gr/2017/05/sops-la-carte.html

Pre-registration of Asylum Claims

Inorderto deal witha huge number of asylum applications that
startedincreasing dramatically since 2016, the Greek authorities
decided to pre-register persons who wanted to seek asylum. What
exactlyis pre-registration?

Pre-registrationis based onArticle 36 Law 4375/2016:

‘1.a. Each alien or stateless person has the right to apply for
international protection. The application is submitted to the
Receiving Authorities immediately who have to fully register
it. 1b. If, forwhatever reason, it is not possible to complete the
registration, in accordance with point (a), following a decision
by its Director Asylum Service, the Receiving Authorities may
doso at the latest within three (3) working days after the
submission of the application, by simply registering the
minimum necessary data and then complete the registration
assoon as possible and as a matter of priority.

c. anapplication for international protection shall be deemed
to have beenlodged from the date of its full and complete
registration in accordance with subparagraph (a) from which
the relevant time limits for its examination start, in
accordance with Article 51 herein.’

These provisions transpose Article 6 Directive 2013/32/EU that
stipulatesinteralia:

‘When a person makes an application for international
protection to an authority competent under national law for
registering such applications, the registration shall take place
no later than three working days after the application is
made...

Member States shall ensure that a person who has made an
application forinternational protection has an effective
opportunity to lodge it as soon as possible...

Notwithstanding paragraph 3, an application for international
protection shall be deemed to have been lodged once a form
submitted by the applicant or, where provided for in national
law, an official report, has reached the competent authorities
of the Member State concerned.’

Asithecomes obvious, pre-registration was notincluded in the
Directive. Itallowsapplicants tolaunch the procedure without
being ableto enjoy the rightslinked with this procedure.

Applications forinternational protectionare received and
registered by the Regional Asylum Offices (RAQ) and Asylum Units
(AUs) and Mobile AUs, depending on theirlocal jurisdiction. For
third-country nationals willing to apply for asylum while in
detentionorunderreceptionandidentification procedures, the
detentionauthority or Registrationand Identification Centre
registerstheintention of the persononanelectronic network
connected withthe Asylum Service, nolater than within 6 working
days.



Inorder for the application to be fully registered, the detainee s
transferred to the competent Regional Asylum Office or AU.

The time limits of 3 or 6 working days respectively for the basic
registration of the application may be extended to 10 working
daysincaseswherealarge numberofapplicationsare submitted
simultaneously and renderregistration particularly difficult.
Notimelimitissetbylaw forlodginganasylumapplication.
However, Article 42 Law 4375/2016, which transposes Article 13
Directive 2013/32/EU thatrefers to applicants' obligations,
providesin paragraph lathatapplicants are required to appear
before competentauthoritiesin person, without delay, in orderto
submittheirapplication forinternational protection. Applications
must be submitted in person, except under force majeure
conditions.

Skype Pre-registration

Inorder to make a personal request to submitanasylum
applicationatthe RAQ, personsare requested to contact the
Asylum Service via Skype. Forthose languages thata Skypelineis
available, anappointment through Skype should be fixed before
the personin question can presenthim- or herself before the
Asylum Serviceinordertolodge anapplication. However, although
the use of Skypeisalmost the only way toaccess the asylum
procedure, it proves to be ineffectiveanditvirtually deprives
persons of theirright to ask forasylum.

Asamatterof fact, NGOs report that many people try
unsuccessfully for three and four months to make an appointment
via Skype.'?

Atthe same time, in hisrecent Annual Report for 2016, the Greek
Ombudsman states:

‘The Ombudsman has previously (Annual Report 2015, p. 37)
made extensive reference to access problems only through
Skype, where this practice is considered as a restrictive system
thatappears to be at odds with the principle, universal,
continuous and unhindered access to the asylum procedure.
Therefore, this problemintensifies in 2016 and the
Ombudsman receives many reports for inaccessibility despite
repeated attempts to connect to Athens and Thessaloniki."*

Inlune 2016, the Greek authoritiesin cooperation with UNHCR and
EASO proceeded withthe pre-recording process of about 49.000
refugees that wereinthe mainland. The completion of the
procedure wasannounced on1/8/2016. It was expected thatin
April 2017 pre-recording would have heen completed.

123 Reportof AITIMA, Asylum Seekers On Hold. Aspects of the asylum procedure
inGreece, Athens: AITIMA 2017.

124 The Greek Ombudsman, Annual Report 2016, Athens: The Greek Ombudsman
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However, until the end of March 2017 it was not completed. The
choice of the pre-registration process resulted in a further delay
of ten months for the initiation of the asylum procedure (since it
starts with full registration), the processing of requests of
relocationand family reunification. For people who already
arrivedin Greece byJanuary 2016 it could take up to eleven months
tosubmitanapplication for family reunification on the basis of
the Dublin Il Regulation. People were forced to stayin Greece,
separated from their family members, in particularly precarious
conditions.'®

UNHCR hasalso criticised the long delays in the asylum
examination proceduresin Greece. UNHCR found that six months
aftertheirarrival, manyasylum seekers are still waiting for the
full registration and processing of theirasylum claims.
Discriminatory practices, which delay the registration of claims of
some nationalities (such as Afghans and Iragis), are notinline
with EU and Greek standards. UNHCR estimates that on the
mainland, firstinstance decisions forthose pre-registered during
the summer of 2016 will take approximately two years. It stresses
thatthelack of capacity to fully process asylum claims withina
reasonabletimeframe needs to be addressed urgently, as this
directly contributes to the significant tensions in many of the
asylumseekersites, it generates onward movement.'2

According tothe Greek Council for Refugees, the system for
granting appointments for registration of asylum applications
through Skype, inauguratedin 2014, did not solve the problemand
thusaccess tothe asylum procedure hasremained one of the
persistent majorissues of concern for the Greek asylum system,
considering especially that the number of people wishing to apply
forasylumonthe mainland remained high.'?’

The delaysinthe procedures are mainly due to the lack of staff of
the Asylum Service and the precarious working conditions of many
of the officials. More concretely, the number of employees of the
Asylum Service atthe end of 2017 decreased from 654 staff
membersinJanuary 2017 - 275 permanent staff and 379 on a fixed-
term contract-to 515 active staff membersin December 2017. This
included 264 staff memberswith a permanent statusand 251 staff
members on fixed-term contracts.!?®

The short-termworking status of almost half of the total number
of the employees of the Asylum Service staff, coupled with the
precarious working environment for employees, can create
problemsinthe operation of the Asylum Service.
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Forexample, onland 2 November 2017, the Asylum Service fixed-
termemployees went ona48-hour nationwide strike due to
payment delays and the termination of about 100 fixed-term
contractsatthe end of 2017. Inaddition, between 5and 21 March
2018, fixed-term staff have stopped providing theirservicesas
they have remained unpaid fora period exceeding three months.!?
Consequently, asanumberof RAO suchas Leshosand Samosare
mainly staffed with fixed-term employees, they have temporary
halted their operation.

Asaresult, it can be concluded thataccesstoasyluminthe
mainlandis a difficult task that takes too much time. Asylum
seekersdonotreceiveany financialaidin Greece and, on top of
that, they are forced to remainin Greece for prolonged periods
withoutbeing able to exercise theirrights that are conditioned
uponasylumapplication. However, accesstoasylumis also
hampered because of the alleged numerous push-backs at the
borders, thus raising concerns about refoulement to Turkey.

Push-backs and Non-refoulement
According to Article 33 par.11951 Geneva Convention

‘No Contracting State shall expel or return (‘refouler’) a refugee
inany manner whatsoever to the frontiers of territories where
his life or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group
orpolitical opinion.' '3

This provision constitutes one of the basic Articles of the 1951
Convention, towhich noreservationsare permitted. Itisalsoan
obligation under the 1967 Protocol by virtue of Article I (1) of that
instrument. Unlike various other provisions in the Convention, its
applicationisnotdependent onthelawful residence of arefugee
inthe territory of a Contracting State.

The principle of non-refoulementis also acknowledged by the EU.
Backin1999 at the Tampere meeting of the European Council it was
mentioned that CEAS means respecting non-refoulement and
ensuring that nobodyis sent back to persecution. Non-
refoulementis mentionedin Directive 2013/32/EU, with respect
tothe third safe country conceptand as asafeguard during
extraditionsand deportations. Itisalso mentionedin Article 21
Directive 2011/95/EU with the exception of arefugee being
considered asadangerinaMemberState orhaving been convicted
ofaserious crime.

129 The Press Project, ‘=ekivnoav emioxean epyaaiag ol epyalOUevol TNG
Ymnpeaiag Aouhou’, 7 March 2018, availablein Greek at: bit.ly/21dZYzR.

130 Theonly exceptionbeingarefugee forwhomtherearereasonable grounds
forregarding himasadangertothe security of the countryinwhich heis, or
who, having been convicted by a finaljudgement ofaparticularly serious
crime, constitutesadangerto the community of that country.

Furthermore, Article 8 par.1 Directive 2013/32/EU stresses

‘Where there are indications that third-country nationals or
stateless persons held in detention facilities or present at
border crossing points, including transit zones, at external
borders, may wish to make an application for international
protection, Member States shall provide them with
information on the possibility to do so.’

According to this provision, ifa person crosses the borders and
expresses his/herwish toapply forinternational protection, he/
sheshould be giveninstructions onhowto do thisinalanguage
thathe/she understands. The same Article guaranteesaccess to
organisations providing advice and counselling that can belimited
butitcannotbe severely restricted or made impossible.

Thereisno provision directly obliging Member Statesto accept
asylumapplications and no subsequentright of a persontoask for
asyluminaspecific State. Thereis, though, anindirectincitement
tothe authoritiesto takeintoaccountthe willingnessto apply for
asylumof apersonthathasjust crossedthe bordersandto
facilitateaccesstotheasylumprocedures by providing relevant
informationandaccess to counselling. Although thereisno duty
toacceptthe persontotheterritory, the above-mentioned
provisionswould be devoid of meaning if Member States could
remove a third-country national without giving them the
possibility tolaunch suchanapplication.

Respect fornon-refoulement was also mentioned in the EU-Turkey
Statement, thus obliging the Greek authorities to examine the
individual asylumapplication before returning a person to Turkey.
Asamatter of fact, Turkey cannot be considered safe foran
applicantifthereisevidence thatthe personwill riskto be
refouledinthisrespective country.

Respect fornon-refoulement and accesstoasylumare also
reiteratedin Greeklegislation. Article 36 Law 4375/2016
transposing Articles 6 and 7 Directive 2013/32/EU is even more
favourable forasylum seekers thanthe provisions of Directive. It
states that'every alien or stateless person has the right to submit
arequest forinternational protection'. The Article entitled ‘access
tothe procedure’ further mentions how this request can be
lawfully submitted. The right of the person to make such arequest
isrecognised, whereasinthe EU Directive thereis nosuch explicit
provision.



InSharifiv. Italy,3* the ECtHR ruled that non-admission of aliens at
the borders could equal to refoulement. The Court found that by
expelling the applicants to Greece, a country thatlacked the means
of aproper examination of the asylum claims, Italy ran the risk of
indirectly refouling the applicants to Afghanistan. Interception at
Adriatic ports by Italian authorities had taken place in the past and
inthe present case the applicants uponarrival to Italy were
immediately sentback to Greece, denying them the possibility of
applying forasylum and their procedural and material rights. The
factthatthe applicantswere notyet presentinthe territory of
Greece, norproperly admitted to the Italian territory was
irrelevant for the implementation of non-refoulement.

In HirsiJamaa and others v. Italy,** the ECtHR ruled thatitis not
decisive whether expulsions started inthe territory of a State
party. The Court found that territorial applicability should be the
norm. Nevertheless, if a Contracting State has, exceptionally,
exercisedits jurisdiction outside its national territory, it does not
seeanyobstacletoaccepting thatthe exercise of extraterritorial
jurisdiction by that State took the form of collective expulsion.
Althoughthe righttorequestasylumisrecognisedin Greek law,
and protection from non-refoulementis mentioned when the
authoritieswanttoreturnapersontoafirstcountry ofasylumorto
athird safe country, there have been continuous allegations of
massive push-backs from Greece to Turkey in thelast couple of
years. This phenomenon has beenreported by several NGOs and
UNHCR.

More concretely, in 2017 the Hellenic League for Human Rights
issued a press release claiming that the unofficial refoulement
from Greece to Turkey of persons who are possibly entitled to
international protection seemsto be conductedin concert with
Turkishauthorities. The Hellenic League presented the case of a
Turkish national, Murat Capan, who was expelled to Turkey.

Murat Capan was ajournalist forthe magazine Nokta. He was
prosecuted and finally sentenced in absentia to 22,5 yearsin
prison for participationinaterrorist group and attempting to
overthrow the constitution. He crossed the river Evros to the Greek
sideat06:00inthe morning on May 24th, 2017, along with two of
his friends. They reached Didymoteicho where they were arrested
by police and asked to apply forasylum. They were told they would
betransferred tothe UNHCR and were putinawhite unmarked van.
Thevan metwithanothercarand theywere takentoafield. Agroup
of five masked gunmen, dressedin camo, led them to the river
without saying asingle word. The Turkish nationals saw that there
was aninflatable boat waiting there and they repeated their
demand to apply forasylum.

131 ECtHR, Sharifiand Othersv. Italyand Greece, Application No. 16643/09, 21
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Theirhands were tied and they were all put on the boat which
crossedto the opposite shore with two of the masked gunmen, near
anoutpost of the Turkish army, where they were abandoned. After
awhile, theywere found by Turkish police officers. Murat Capanis
alreadyin prison, with everything this entails. The family is
likewisein detention.'®

The unlawful returnsto Turkey have been criticised by NGOs and
prominentrepresentatives of international organisations.

Nils Muiznieks, the Council of Europe's former commissioner for
humanrights, called foranimmediate probe. Muiznieks said:

‘No doubt Greece has been under immense migratory pressure
inrecent years and the help received from other EU member
states has been far from effective in alleviating both this
pressure and the suffering of refugees in the country.’
‘However, evenin particularly challenging situations, states
cannot resort to practices - such as collective expulsions -
which are not in compliance with the European Convention on
Human Rights and the non-refoulement principle enshrined in
the UN Refugee Convention,” he added.’

Onthe 9™ofJune 2017, the Greek Ombudsman decided to
investigate ex officio whether Turkish nationals seeking
international protection have been expelled to Turkey and what
was the involvement of the Greek police, the Asylum Service and
the RIS

Moreover, in 2018 the Greek Council for Refugees published a
report'3® describing cases of push-backs thatinvolved victims of
torture, pregnantwomen, recognised refugees of other Member
Statesaswellas persons who had already applied for asylum. It
statesthatafter crossingthe borders of Evros river, people are
arrested on Greekland, detained and led to the borders escorted
by the police, where they are returned to Turkey. Testimonies refer
toarbitraryarrestsindetention centresunder deplorable
conditions, violence, and their subsequent transport to the river
bank, crammed into smallvans, from where they cross the riveron
overcrowded boatsto the otherside, risking theirlives one more
time.

According to GCR, third country nationals who enter the country
irreqularly, who sometimes even havelegal residence documents,
reportthat, whenarrested, they are transferred invans, which
usuallylooklike police vehicles, to detention centres.
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Assoonastheyarearrested, all of their personal belongings
(mobile phones, money, identity cards, legal residence
documents) are removed and never returned to them. The people
thatarrest, guard and oversee the expulsion process from Greece
to Turkey sometimeswear Greek police uniforms, at other times
theywear camouflage that resembles military uniforms, onsome
otheroccasions, theyare dressedin black clothes, and at times
they covertheirfaces. People stayinthese sitesforafew hoursor,
less often, afew days, inthe evening they boardvansand are
drivento Evros, where otherarmed men await, put them on boats
andlead themto Turkey. During this process, victims report
violence.

These incidents have happened, according to the reports, to
peoplethat have entered the countryand have beenreturnedto
Turkey without being documented, without being officially
arrested and allowed to seekinternational protection. Inaddition,
these kinds of incidents have also happened to people who have
already applied forasylumin Greece orhave been granted
international protectioninanother European country.

The above-mentioned allegations raise concerns withregard to
Article 3ECHR regarding the prohibition of torture and humiliating
ordegrading treatment and the non-refoulement provisions
mentioned before.

The EU external bordersare managed jointly by Frontex and the
Member State involved. Although the responsibility of Greek
border guards for push-backsis not contested, itis worth
examining if Frontexalso be held accountable for push-backsin
Evros. The establishment of such responsibility is dependent on
the possibility forthe EU to be responsible forhuman rights
violations taking place by agents working foritsagencies and
operatinginthe territory of Member States, aswell as outside EU
territory.

Frontex Responsibility for Push-backsin Evros
Frontexisinvolvedinidentifyingand defining the objectives of
bordersurveillance operations, defining the execution of joint
operations (Operational Plans) and Joint Returns Operations, as
wellas theirimplementation. Although the reformed Frontex
mandate provides that the agency can ‘initiate’ or ‘coordinate’an
operation, thereisno text defining the responsibility of the
agencyin cases of irregularities or humanrights violations.'’
The Code of Conduct providesin Article 7 that participantsare
primarily and individually responsible for their actions in their
work;38 the liability of the agency as a body is not mentioned.

137 FIDH, Migreurop, EMHRN, Frontex between Greece and Turkey, At the border
of denial, Paris, May 2014.

138 FRONTEX, Code of conduct forall persons participatingin Frontexactivities,
Warsaw: Frontex 2011.

Moreover, the Regulation®3® establishing the agency provides that
‘the Protocol on the privileges and immunities of the European
Communities shall apply to the agency'.

The Frontex Fundamental Rights Strateqy, adopted in March 2011,
states, inparagraph 13, thatalthough Member States remain
primarily responsible forthe actions of participating officers, this
does notrelieve Frontex of itsresponsibilities as the coordinator.
According tosome scholars,*°the EU could be held responsible for
theactions of the agency pursuantto Article 340 TFEU:

‘Inthe case of non-contractual liability, the Union shall, in
accordance with the general principles common to the laws
of the Member States, make good any damage caused by its
institutions or by its servants in the performance of their
duties.’

However, in November 2013, the European Union Ombudsperson
recommended that Frontex set up aninternal complaint
mechanism forviolations of human rights for which the agency
andits officersare responsible. Frontex rejected this
recommendation, with the argument that ‘individualincidents are
the responsihility of the respective Member State’.!!

139 Council Regulation (EC) No.2007/2004 of 26 October 2004 estahlishing a
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External Borders of the Member States of the European Union.
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frombetter protectionto full responsibility, EPCPolicy Brief 03/06/2014,

Brussels: European Policy Centre 2014. The authors invoke the provision of

monitoring forallincidents occurringinjoint operations and the possibility

forthe Frontex Executive Directortosuspendorterminate, inwhole orin
part, joint operationsif they consider thatviolations of fundamental rights
orinternational protection obligationsin the course of joint operationare
ofaseriousnatureorarelikely topersistasanindicationofasubsequent
responsibility.

Special Reportof the European Ombudsmanin own-initiative inquiry

01/5/2012/BEH-MHZ concerning Frontex, 12/11/2013. Asregards theissue

ofacomplaints mechanismforpersonsaffected by fundamental rights
violations, Frontex pointed atthe possibility for third parties toreport
possible violations. Italso emphasised thatit would deal with any complaint
about fundamental rightsviolationsand thatitwould give ‘appropriate
consideration'tosuch complaints. Atthe same time, Frontex highlighted
thatithasnoauthoritytodecide onindividual cases, since these fall within
the competence of the Member States concerned.
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The newly established European Borderand Coast Guard disposes
of more operational powersandin cases of emergencyitcan
directlyintervene and take over:

‘Where control of the external border is rendered ineffective
tosuch anextent that it risks jeopardising the functioning of
the Schengen area, either because a Member State does not
take the necessary measures in line with a vulnerability
assessment or because a Member State facing specific and
disproportionate challenges at the external borders has not
requested sufficient support from the Agency or is not
implementing such support’.*4

However, its officersstill enjoy immunity and the possibility to
submitanindividual complaint for humanrightsviolationsis
examinedinternally without touching upon the accountability of
theagency.'s

Inconclusion, itseemsthatanincreasein EU competencies
regarding the external bordermanagementis not followed by a
parallelincrease inaccountability. Access to asylumis being
restricted without this being officially acknowledged by the State
orbythe EU, therefore without endorsing the complaints and
without assuming anyaccountability forthe alleged violations.

IX.  Conclusions Part|

Asithecomesapparent, the EU-Turkey Statement has
considerably marked the protection ofasylum seekersin Greece.
Since 2016, several legal reforms took place so as to reduce the
number of persons entering the EU territory and to facilitate their
returnto Turkey. Thesereformsinclude anincrease of asylum
claims found to be inadmissible based on the safe third country
concept. Although thereis no national list of safe third countries
mentioning Turkey and despite the fact that this concept has
mostly beenused on theislands, ithas nonetheless caused the
dismissal of many claims of international protection and the
subsequent reformof the status of the appeals committees
supports thisaswell.
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The Council of State failed toacknowledge thataccording to EU Taw
acountry cannotbe deemed safeifitappliesthe 1951 Geneva
Conventionwithrestrictions, as Turkey does.

Moreover, the geographical limitationisarestriction of movement
permissible under EUlawand Greek law. However, taking into
account the relatively high numbers of arrivals on the islands
concerned, thelack of freelegal aid, the strict deadlinesimposed
during the asylum procedure and the deplorable living conditions,
thismeasure renders thelegal and physical protection of these
asylumseekersvery difficult. Ifseenin comparison with the
absence of suchlimitation at the Evros border, italsoleads to
differential treatment of asylum seekers.

Vulnerability assessment was presented as a magical solution that
would still allow some asylum seekers to escape thislimitation. It
was also presented as such by the authoritiesin orderto render the
limitationlawful. However, it dehumanises asylum seekers having
to prove themselvesasweak and as needyas possibleinorderto
be allowed to enterthe mainland. The dehumanisation of asylum
seekersishased onthe factthattheyaresubjected to extremely
harshreception conditions ontheislands foraverylongtime,
oftenyears, and the only possihility they have to escape this
realityis toprove that theyare vulnerable. Having to prove oneself
vulnerablein orderto be able to escape avery miserablelife at the
hotspotsisagainst human dignity.

The EASQ participationin the Greek asylum procedures has rapidly
expanded, challenging State sovereignty in dealing with
individual asylum cases. Italso casts doubts as to the lawfulness
oftheinterviews that have been conducted without the presence
of Greek asylum officers who sign the respective decisions.
Moreover, the detention of asylum seekers based on their
nationalityis not prescribed by law but it nonetheless happens.
The de factoincapacity of these persons to effectively go through
theirasylum claimsleads to theirunequal treatment.

Unaccompanied children face serious problems withregard to
theirrightto be transferred toanother EU Member State where
they have close relatives, following the Dublin Regulation. Astrict
interpretation of the Regulation's provisions and deadlinesleads
totherejection of theirclaim, in spite of them being unable to
respect the deadline due tolack of information. Inaddition, since
thereisnostandard procedure regarding age assessment and
without always acting according to the presumptionin favour of
the child, many children are subject to wrong age assessment and
face deportation.

Finally, migrant organisationsreport continuous push-hacks from
Greece to Turkey, especially atthe northernborder with Evros.
This practice takes place underthe radar. It createsrisks for the
life and physical integrity of the personsinvolved anditisade
factorefusal to provide access tointernational protection to those
who have entered EU territory. The authorities have denied
responsibility and Frontex has done the same relying mainly onits
operational and coordinating statute. These allegations have not
yetbeenadequatelyinvestigated or brought tojustice.

Toconclude, the EU-Turkey Statement was introduced as a softlaw
document, apolitical declaration of the EU Heads of State for
whichthe EU has refused toassume anylegal responsibility. It has
nonetheless produced severe consequences to the rights of
asylumseekersin Greece, affecting disproportionately applicants
from countriesof highrate refugee recognitionand new
applicantsarriving onthe islands where the geographical
limitation applies. Greece has officially acknowledged the
implementation of this Statement, throughits decision toimpose
the geographical limitationand through setting up the pilot
project. The EU hasrefusedto dothe same. However, the active
participation of EASQinthe asylum examination procedures and
the close monitoring of this measure is asign of the opposite. That
makesthe EU also responsible.

The second part of thisresearch will be based oninterviews with
prominent officials of EASO, the Greek State, MEPs and
organisations that deal with migrationand asylum. The outcome
of theseinterviews will verify if the present conclusions
correspond to the migration reality.



5. Part ll: Interviews

Introduction/Methodology

The second part of this research will present the interviews that
have been conducted in the period from February to April 2019. This
partisaqualitative research. Forthe purpose of this research, we
chose thirteen interviewees who represent 1) the Greek
administration, 2) the EU and Greek Parliament, 3) international
and non-governmental organisations that support asylum seekers
in Greece, 4) the Dutch Embassy. They were chosen hased on their
activerole regarding asylum and migration, as well as their
knowledge of the currentasylum challenges in Greece. Moreover, in
orderto make this research more diverse and more halanced, we
chose interviewees who represent Greece, the Netherlands and the
EU. Allinterviewees are high-ranking professionals, who have a
broaderunderstanding of the challenges forasylum seekersin
Greece. Regarding the administration, we chose persons
representing the First Reception Service, the Ministry for Migration
Policy, the Asylum Appeals Committees. The Greek Asylum Service
was invited to participate but declined. These interviewees cover
the main stages of asylum procedures in Greece.

Weincluded Greek and Dutch MEPs of the EU Parliament actively
pursuing political debates on migration as well as national MEPs in
ordertoinclude the opinions of representatives of the people. We
chose EASQOin order to better understand itsrole in Greek asylum
procedures. Finally we included organisations that play an
importantrole concerning the protection of refugeesin Greece,
suchas UNHCR, and NGOs such as the Greek Council for Refugees.
Theinterviewees were presented with the topics analysed in Part |,
and were asked to express their views freely on any of these topics,
aswellastointroduce new topics that have not been initially
envisaged.'** They were then asked to reply to the general
questions: what are the main challenges for asylum seekersin
Greece, which solutions do you see and who can provide these
solutions. They were encouraged to propose short-termand long-
term solutions that would benefit asylum seekers and to specify if
these solutions should be sought on a national oran EUlevel. The
transcripts of the interviews were sent to the interviewees, who
were invited to suggest changes. Some interviewees indeed
provided considerable changes, which were subsequently taken
overinthisresearch paper.

The majority of the interviews were conducted in person, in English

andin Greeklanguage. This presents the main messages of each
interviewee with regard to the general questions.
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I.  Interview with Mr. Constantinos
Papadimitriou, Secretary General of the
Greek Ministry for Migration Policy

Mr. Papadimitriouacknowledged the delaysin the examination of
the statusofasylumseekersin Greece and theirlong stay at the
islands as one main challenge. He identified different reasons
behind this phenomenon.

Firstofall, he mentioned that as a Ministry they have to follow the
regulations of the EU regarding procurementand supplies and that
these proceduresare lengthy and bureaucratic, whereas migration
needsimmediate action and flexibility. From 2021 to 2027 the EU
budget for migrationincreases, therefore a betterstrategyis
needed sothatthe services can become more efficient.

He admitted that publicadministrationin Greece should be
modernised and that more staffisneeded. The existing staff of
the Ministry of Migration only covers 30% of the necessary posts,
therefore the imminent employment of 133 persons by the Asylum
Serviceand 50 persons by the Ministry, together with the
clearance of coststo providers, will allow them to accelerate
procedures. He specified that although it was difficult for the
Ministry to employ more civil servants, due to the financial
agreements with the creditors, they managed to find the budget to
add 200 employeesin the asylum sector and 50 permanent, to the
Asylum Service previously counting 650 employees.

Headded that the payment of the staff mobile AUs should also be
acceleratedin orderforthemto become operational. At the same
time, the Ministry had a hard time finding medical staff for the
islands. They decided to give extraincentives to doctors, such as
double salary and the possibility to cover with this work their
mandatory training, in orderto persuade them to work for HCDCP
attheislands.

Regarding vulnerability assessments, Mr. Papadimitriou found
thatthelarge number of persons considered vulnerable makes the
geographical limitationless valid. However, the EUis notinsisting
onthis; whatthey doinsist onisthe needtoincrease the returns of
rejected asylumseekers to Turkey. He explained thatreturnsare
delayed becauseitis often difficult to find those who have been
rejected and because Turkey often finds reasons so asnot to
acceptreturnees.

He gave the example of anumber of personswho are in the process
of being returned, and Turkey, based on some problem, for
instanceinthe spelling of aname, rejecting the whole list of
personswho are already on the route. Mr. Papadimitriou clarified
that the Prime Minister, the Minister for Migration and the
Minister of External Affairs are trying to solve this problem
through diplomacy.

The creation of an observatory for migration flows to the EU, based
inGreece and funded by Norway was presented by Mr.
Papadimitriouasalong-termsolution that will allow them to plan
lor2yearsinadvance and therefore, be better preparedtofaceall
kinds of migration challenges. This means that they would be
readyto deal withtheminterms of infrastructure.

Concerning the challenges for unaccompanied minorsin Greece,
Mr. Papadimitriou stated that Greece has made arequest for their
relocation to other EU Member States but for the moment only
Portugal has replied positively, whereas Hungary has already
denied.

Mr. Papadimitriouinsisted thatinterms of responsibility,
migrationisaEuropeanissue and thatthe EU should have one
common policy. He welcomed the support of EASO but criticised
the differencesinsalaries, compared to the Greek staff. He found
thatreliance on non-EU countries should not be expected to solve
the problem, referring to the refusal of these countries to create
hotspotsintheirterritories according to the latest proposal of the
EU Council. He found platforms and the blocking of searoutes to
beinhuman. He proposed more solidarity in the EU and the need
forcriteriainorder forasylum seekersto be distributed where
theycanbe wellintegrated. Nevertheless, he estimated 73.000
refugeestohbeinGreeceasof today. Takingintoaccount the 15%
increase of migration flows this yearand the closure of the Balkan
borders, he admitted thatitis highlylikely thatalarge number of
people willremainin Greece. Therefore, a detailed national
system of integrationis highly needed.

Finally, he emphasized thatif the EU does not take concrete steps
onapoliticaland technocraticlevel to tackle the real root causes
of migration, such as climate change and wars, no otherlong-term
solution will be able to solve the problem.

Il.  Interview with Ms. Manon Albert, Dutch
Embassy in Greece

Ms. Albert covers migrationat the Dutch Embassy in Athens,
working for the Ministry of Foreign Affairs of the Netherlands. She
explained that she visited the hotpotsin Greece and was alarmed
by the bad reception conditions in Moria, the tension between
different groups/nationalities, the bad smell, the overcrowded
hotspot of Samos with hundreds of people still living in tents all
overthe place.

Shevisited the pre-removal centre in Fylakio, where migrants
(evenfamilies with children) were kept togetherinTarge prison
cells. Onthe otherhand, she also mentioned there are some
relatively well-functioning reception facilitieslike Elaionasin
Athens.

Ms. Albert found that asylum seekers would not be blocked in the
islands forsolongifthe asylum proceduresandreturns to Turkey
were fasterand more efficient. Concerning the vulnerability
assessment, she believes that the way itis functioning now
(almost everyone is declared vulnerable) undermines the
EU-Turkey Statement. The criteria used by the Hellenic Centre for
Disease Controland Prevention (KEELPNO) and EASO are very
broad and the long stay at the islands renders people vulnerable
eventually. The assessment takes toolong because thereisa
shortage of doctors ontheislands. She stated that something
should be done to make the procedure better (more credible)
because thisisalsoat the expense of people who are really
vulnerable.

Whenasked if thereisalack of lawyerstoassistasylumseekersin
Greece, Ms. Albert felt there are more urgent needs and gaps to
fill. Furthermore she expressed concerns that certainlawyers from
NGOsactually hamperthe system by advising asylum seekers how
tobe considered vulnerable orencourage themto appeal over and
overagainevenwhentheydonotstand a chance.

Asasolutiontothis challenge, Ms. Albert proposed to focus on
returns to Turkey, not only of Syrians but also other nationalities
who would be safe (oreven hetter off) in Turkey. This way, it would
be possibleto break the smugglers networks. However, inherview
ifweallow the present situation where arrivals have increased and
returns continue to be low, migrants - and more importantly:
smugglers - will not be discouraged since they know that sooner or
laterthey will be able to arrive in Athens and from there to try to
find waysto continue their journey to western Europe.

Inordertoachieve this goal, Ms. Albert suggested that the asylum
service should make quicker procedures to determine who hasa
righttostayand who does not. They need a greater capacity and
more staff. EASO can help but they need to have permanent Greek
staff, no quick fix. Concerning the quality of asylum examination,
itisdifficulttojudge fromher position. Based on stories from
EASO experts she could imagine that the proceduresare less
thorough thanthey are forexamplein the Netherlands.
Concerning unaccompanied minors, she found that they should
notheintheRIC'sontheislandsandnotbe used asameans of
deterrence policy. At the same time, the EU should avoid any
policiesthat will promote the phenomena of using an‘anchor
child": families sending a child ona dangerous journey to Europe in
orderto getastatus through family re-unification.



When it comesto responsibility, Ms. Albert found that Greece sees
itselfasatransit country and tends to frame thisasa European
problem. The only durable solutionis when Greece takes
responsibility forthe situationand creates humane reception
conditions, quickerasylum procedures, effective returnsand
inclusionthroughintegration. With the support of the EU, of
course. Some progress has been made inthese areas, but there is
stillalotthatneedstobe doneandthatneeds to beimproved. A
strong Common European Asylum System is desirable and
something we should continue to strive for, butitisnotlikelyto be
achievedinthe nearfuture, she concluded.

lll. Interview with Mr. Georgios Pallis, Greek
MEP

Mr. Pallisis an MEP of Syria party, coming from Leshos. He first
mentioned thatright after the EU-Turkey Statement, all migrants
inGreece started applying forasylum. Arrivals decreased after
this Statementand the closure of the Eidomeni border. This
dramaticallyincreased the number of asylum seekers who had to
remainin Greece.

Mr. Pallis found that asylum examinationis nowadays faster but it
takesawhile for decisionsto beissued. Two years after the
Statement, refugeesof low recognitionrate who have been unduly
delayed are now examined at a much faster pace. However, due to
the factthat these persons have already waited on the islands for
suchalongtime (1-2 years), they should at least be givena
humanitarian status.

Concerning vulnerability, Mr. Pallis explained that it hashecome a
machinery, since vulnerable people are more than the non-
vulnerable. He accepted the fact thatit hasbecome atool, but
giventhe EU pressure to keep the hotspot policy and the
geographicallimitation, he found no other better solution.
Withregard to the quality of the asylum examination, Mr. Pallis
found thatinterviewers from northern Europe, with the exception
of Scandinavians, tend to be stricter, whereas Portuguese and
Spanish case workers tend to follow the average recognition rates.
Therearenotenoughinterpreters because the Greek State always
givesasmallerwage than NGOs.

Whenit comesto the change of the legal status of the asylum
appeals committees, he wasagainstitand believes that weneeda
secondlevel of independent expertsand judges only ata final
stage. He mentioned that the previous Minister for Migration tried
topromote the principle that 'if you make anappeal, you will go
backtoTurkey', but he was a fierce opponent of thisidea.

Mr. Pallis claimed that EASO is taking very long when it comes to
the support of asylum examination. He specified that only half of
the staff fromthat was initially promised came to Greece and that
most of themare Greek contractual agents.

Permanentstaffisneeded. He also proposed the employmentin
the EU of case workers who are well-integrated and educated
migrants themselves, and therefore, they can betterunderstand
other culturesand assess these claims.

Asalong-termsolution, Mr. Pallis proposed a central
administration of asylum by the EU, with the possibility to conduct
remoteinterviews by acentral authority and their subsequent
distribution over Member Statesaccording to their capacity for
integration. However, he highlighted that this should happen when
thereisachangeinpolicy from fortress Europe toan open borders
policy. He was against the creation of platforms of disembarkation
andsuggested giving refugees the possibility to apply for
international protectionin embassiesand other designated areas
abroad and thentotravellegally to Europe in orderto be examined.
Ontheshort-term, he supportedinter-cultural mediationsoasto
avoid fightsin the hotspots, family violence and disrespect for
women'srights. He underlined the need to prioritise the
examination ofasylum seekers who have heeninvolvedin criminal
activities, inorder not to upset too much the local population.

IV. Interview with Ms. Judith Sargentini, Dutch
MEP, EU Parliament.

Ms. Sargentini first observed that thereisan unwillingness to
solve the migration problem bothin Greece and in the other EU
Member States. The latter demonstrate their unwillingness by not
supporting relocation of asylum seekers. However, Greece is not
willing to find the solution because if the situationimproves, the
authoritiesare afraid thiswould be a pull factorand they surely do
notwanttoreceive more people. At the same time, Turkey only
takes people back from the islands and not the mainland. She
found that thereis no political will to solve the problem.

Ms. Sargentini added that asylum procedures take toolongin
Greece fortworeasons: because of lack of capacity and because
theytry to prevent more people from coming. Intimes of economic
crisis, why would someone prioritise migration, she wondered.
Concerning the cooperation of the Greek officials with EASO, Ms.
Sargentininoted that EASOisan EU Agency, therefore they have
differentvisions. They tryto clean up the situationin Greece,
sometimesusing unorthodox methods. Concerning the proposed
change of EASQO's mandatein order to hecome more operationalin
Member States, Ms. Sargentini doubtsif there will be a consensus
inthe EUtosupportthis change. Asked if she supports the idea of
EASO taking overasylumin Member States, she replied that there
are prosand cons, and that this depends on the standards that will
beset.

Regarding unaccompanied minors, she emphasized that the
situationisinhumanand that they should not be allowed in the
camps; they should all have their own guardian.

Moreover, Ms. Sargentini found that vulnerability assessmentsin
Greece taketoolongandasaresult, vulnerable people have to
remain for prolonged periods on theislands. She stressed that
other Member States actuallylike it that asylum seekers have to
remain confinedin the Greekislands.

Concerning the EU Turkey Statement, she noted that since, legally
speaking, thisisnotan EU agreement, itis not negotiable by the
EU, therefore nottangible. However, itisindeedillegal, out of
democraticscrutiny and notrespecting the principle of non-
refoulement. She explained that returns from Greece to Turkey
take place under the bilateral readmission agreement and not the
EU-Turkey Statement. Nowadays, accession of Turkey to the EU has
frozen, but the economicsupportto Turkey forrefugees will
indeed continue. Ms. Sargentini stressed that although the
Statement helpedin decreasing the number of arrivals through
Greece, the decisive factorwas the closure of the Balkan route.
However, people are stillarriving.

Inaddition, Ms. Sargentini clarified that Turkey may be a safe third
country for Greece but thisisnota European policy; thereisno EU
list of safe third countries thatincludes Turkey. Inany case, there
should always be anindividual assessment of each case.

Intermsoflong-termsolutions, Ms. Sargentini supported the
creation oflegal pathways forrefugeesto enterthe EUand the
possibility to provide refugees with humanitarian visas. Asylum
seekerswho have to wait fortoolongtoreceive a decision, should
be givenrefugee status. Third countries do not have aninterestas
suchtoassume responsibility for refugeesand become the trash
bag of Europe, she noted.

V. Interview with Ms. Alexandra Tzanedaki,
First Reception Service in Moria, Child
Protection

AlexandraTzanedakiis working for the First Reception Service,
child protection unit, inside the safe zone for unaccompanied
minorsin Moria. Her testimony focuses on family reunification,
registration, asylum examination, child abuse and exploitation.

Firstof all, she stressed that family reunifications according to the
Dublin Regulationare very difficult. Children need to provide all
the documentsand proof within verystrict deadlines and they
have to make their claim to Germany within 3 months counting
from the momenttheyarrive ontheisland.#* Receiving States
tend to find excuses toreject these claims because forinstance
thereisasmall misspellinginthe name of the applicant. Children
find it extremely hard to collect all the required documentsand to
go throughthe DNA teststhat many countries require.
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the childrenapply forasylum.

TheyTack properinformationregarding Dublin transfers. They
may stand a chanceiftheyare supported by a guardian/lawyer.
The procedureisverylengthy taking 1-2 yearsand a follow-up is
often missing.

Ms. Tzanedaki also stressed the importance of registration.

Frontexisthe firsttoregister newcomers. Most often, the First
Reception Service asks children to verify if their personal dataare
correct, following the pre-registration of Frontex. However,
sometimes children complained that Frontex has discouraged
them from providing data thatare essential for their protection,
suchas theirage, nationality etc. Although children may indeed be
accompanied by a guardian during their registration, thisisnot
feasible in the case of massive arrivals. Registrationis very
important becauseifachild changessomething during the asylum
examination, this may be used against him, rejecting the child as
ineligible.

Ingeneral, thereisalack of legal assistance in Moria. There are
onlyafewNGOswho providelegalaid, such as European Lawyers,
Danish Refugee Council, GCR, but no State fundedTawyers. Asa
matter of fact, Alexandra estimates that only 10% of the asylum
seekershave access toalawyerinMoria. This means that only
childrenunder 15 years ofage are represented by a guardian,
whereas children over 15 will not have a guardian oralawyerto
representthemat the asylum examination. The majority of
unaccompanied minorsare above 15, asaresult, only 1/3 of
children have alegal representation. Inaddition, due to alack of
HCDCP doctors, children have to wait for months for their
examinationsto be evaluated by doctorsin Athens, and asa
consequence, theirasylum examinationis also pending.

She added thatthereare considerable delaysin the asylum
interviews. EASO case workers tend to schedule interviews for
2020, although children are examined much faster. Many asylum
seekers gototheinterviewswithoutany preparation. Rejected
asylumseekersareinformedthatif they make anappeal they will
lose theright forvoluntary repatriation with I0M. Voluntary
repatriation means thatthe person will not be able to come back to
Greece forthe next 3 years. Alexandra gave the example of an
Afghanwho has beeninMoriafor 3,5 yearswaiting for the appeals
decision. Asylum decisions are often handed over to the Director
of the camp and then posted onawall. Asa consequence, some
people have lost theirright to appeal due tolack of proper
information.

Moreover, Alexandra Tzanedaki highlighted that although there
have been official complaints to the Public Prosecutorregarding
children's prostitution and a file has been opened, the alleged
perpetrators have not been convicted.



Alexandraspeculates that perhaps thisisbecause victims are
reluctant to go throughthe criminal proceedings until the end,
since, firstofall, ‘'survival sex'is for them the only way to meet
theirbasicneeds and secondly, because they feel unprotected
legally and physically. There isalso the tendency not to upset the
local society. Inaddition, children have been forced to stealand to
selldrugsinordertoavoid beenhbeaten. The prolonged stay on the
islandleads childrento misery.

She also mentioned that there have beenincidents of children
being exposed tosexual abuse, especially when their caretakers
are queuing for breakfast. She noted that people have to wait for
3-4hourstobeserved, therefore they tend to makealineat2a.m.
inorderto getbreakfastand right afterthey have to queue again
forlunch. Inthe meantime, their children are exposed to all kinds
of dangers.

Asshort-termsolutions, Ms. Tzanedaki suggested that asylum
procedures have to be simplified so that people know if they can
stay ornotand nottowaitforlong periods in this ‘prison
surrounded by water'. Dublin procedures have to be fasterand
rejectionsshould belegitimate and notarbitrary. Thereis a need
formore guardians, lawyers and doctors. Children should not be
keptinMoriaatall. Theyshould be hosted inanother shelter far
away fromthe camp. For thelong term, the EU should createa
permanent mechanism for the immediate relocation of childrenin
Member States where they have family who can supportthem.
Finally, Alexandra mentioned that we need along-termstrategic
plan for theintegration of refugees, and referred to the fact that
recognised refugeeslose theirhome and allowance 6 months after
the recognition. Having no work to sustain themselves they will
have no othersolution butto become criminals, she concluded.

VI. Interview with Mr. Spyros Apergis,
Independent appeals committees

Spyros Apergis was, at the time of thisinterview, amember ofan
independent appeals committee, proposed by UNHCR according to
law.

According to Mr. Apergis, the EU-TurkeyJoint Statement does not
have alegal status inany Member State. Yet, a decision of the
director of the Asylum Service, which establishes the geographical
limitation forrefugeesarriving at theislands of the east Aegean
Sea, presented this Statement as serving publicinterest. He
further explained that the alleged reason whyin 2018 the
government decided to change the composition of the appeals
committeesis because the previous committeesused toissue
positive decisionsregarding Syrians, which was notthe purpose of
the EU TurkeyJoint Statement.

The purpose of the safe third country conceptasit has been
evoked eversince by the Greek administration was the
implementation of the EU-Turkey Joint Statement and the
rejection ofasylum claims of Syrians who come to Greek islands, as
inadmissible.

Inparticular, he stressed that following the negative decisions of
the Greek Council of State onthe appeals of asylum seekers who
challenged the EU-Turkey Statement, the Independent Appeals
Committees have beenrejecting the appeals of Syrians coming
fromtheislandsinthe majority of cases. There are some Syrians
who were exempted: those considered to be vulnerable according
tolawandthe relevant procedures. He added that althoughlegal
aidatsecondinstance is mandatory, notall of them havelegal aid
inpractice. There are not enoughlawyersto cover thisneed. Asa
result, some appeals committees postpone the examination of the
caseifthereisnolawyer, butif they getback to this case and there
stillisnolawyeravailable, thereisaproblem.

Mr. Apergis criticised the fact that decisions at second instance
aredelayed; ittakesthem, atanaverage, 5to 6 monthstoissuea
decision fora case coming fromtheislandsand more timeifitisa
case of the mainland. More committees are needed because the
workloadishuge, with more adequate and permanent staff,
supporting the Committees. He furtheradded that often the
quality of theinterviews at firstinstance is low, especially those
from certainislands of the east Aegeanseaand a second interview
ismuchneeded. Itisatthe discretion of the appeals committeesto
decide whethertoinvite the applicantagain butin most cases, this
doesnothappen.

Some firstinstanceinterviewsare bad for numerous reasons,
namely because they are not trained suitably, they make
questions without following upin certain critical questions, they
mentionthatafactwasnot proven without havingaskedaboutit,
they misuse the credibility criteria of UNHCR, while EASQO tends to
lead the applicants during the admissibility assessment that takes
place attheislands. Moreover, EASO usuallyissues negative
opinions and considers Iragis and Afghans as inadmissible, based
onthesafe third country concept.

Regarding vulnerability assessment, Mr. Apergis found thatitis
used, infact, asapolitical tool, allowing the authorities toreduce
the burden of the overburdenedislands. Therefore, the number of
vulnerable people follows the necessity to transfer the same
amount of persons to the mainland.

Mr. Apergis criticised the unofficial access of applicants to the
Asylum Service through Skype, as a precondition to their official
registration, since this method does not provide alegal permit of
stay until the official registration, and, therefore, thereis no
securityagainstarrestand deportation.

Concerning unaccompanied minors, Mr. Apergis found that there
arenotenough guardiansand as aresult most minors are not
represented by theminasylum proceedings. Since they are often
homeless, residing in parks, police stations orso-called safe
zones, they have limited possibility to have just and effective
accesstotheasylum process.

Asshort-termsolutions, he found that: infrastructure onthe
islands hasto beimproved, the first reception service and the
asylumservice need to hire more permanent and suitably trained
staff, the geographicallimitation needs to be abolished, the army
should nolonger be responsible for the administration of many
camps, the civil Service of the Receptionand the Identification, a
service of the Ministry of the Migration Palicy, should undertake
entirely the administration of the camps and asylum seekers
should be hosted inapartmentsinthe cities.

Aslong-termsolutions, he suggests replacing the EU-Turkey
Statementwithamechanism for the analogous distribution of
refugeesin Europe, and the creation of hotspots in third countries
where, accordingtoapre-screening, personsinneed of
international protection would be able to obtainavisato come to
Europe and apply forasylum. Inthis case, trafficking will no Tonger
beneededasasolutionfortravelling refugeesto Europe and
deaths at the Mediterranean Sea will eventually be considerably
reduced.

VII.  Interview with Mr. Kostas Chrysogonos,
Greek MEP, EU Parliament

Mr. Chrysogonos found that reality is extremely harsh forrefugees
arrivingin Europe. The political crisisin the Middle East and the
economic crisisin Europe and most of allin Greece have created an
environment thatis not suitable forthe reception of these
persons. Refugees are suffering because oflack of infrastructure,
lack of funding and the difficulty of EU Member States to find
consensus. Asaresult, we have refugee camps that donot offera
dignified stay, criminal groups operating in these camps, arisein
contagious diseases. Greece and Italy have been affected most by
this crisis. These countries' inadequate response atan
administrative level hasraised criticism from other EU Member
States, which howeverare not willing to share the burden.

The EUis currently focused onlimiting migration flows by
cooperating with third countries that do not have a humanistic
approach on migration. On the contrary, they use migrationto
blackmail the EU in order to have financial benefits. Asa matter of
fact, Turkeyisthreatening to open the bordersand flood Europe
withrefugees, inorderto receive funding.

Withregard to solutions, Mr. Chrysogonos stressed thatin times
of economic crisis, when the EU coherenceis tested, at a political
level we need more solidarity and prioritisation of humanrights
and humanlives. Ataneconomiclevel, we need to release the
appropriate fundsin orderto create shelters of good quality,
provide sufficient medicalaid and food. Ata practical level, we
have to be flexible in decision-making, in order to provide true
assistance torefugees. Inany case, we have to resist populismand
opportunismand plan for the future because thisissue will
persist.

VIII. Interview with Mr. Dimitrios Pagidas,
EASO, Head of Sector Operationsin Greece

Firstofall, Mr. Dimitrios Pagidas presented the role of EASQ in
Greece. He explained that since 2016, EASO assumed an
operational role, initially with the Relocation program and after
the EU-Turkey Statement; they participate in border
proceduresaccordingto the provisions of the lTaw. As of 2018 and
following the amendment of the law, they are also conducting
asyluminterviews in the mainland (regular procedure). In the
same context, they are currently Taunching a pilot projectin
Leshos, interviewing asylum seekers of the reqular procedure, in
order to unburden the case workers of the Greek
Authoritiesinvolvedin borders procedures.

Moreover, EASO has employed, through service providers, the
majority of the registration staff. They have been trained and then
seconded tothe Greek authorities. EASQ also provides
interpretationin missinglanguages. Member State experts
provideinfo sessions before registration but this system will be
replaced by the employment of regular staff.

Asyluminterviews are conducted by foreign experts or Greek
people who have been duly trained. In theislands, almost all
interviews are conducted by EASQ. They use English as working
languageinorderto provide quality assurance. Infact, thereis
oneteamleader for4-5case workers, co-signing the opinions and
they oftensend to HQ 30-40 casesin orderto monitorifthereare
anynew trends. Mr. Pagidas specified that EASQ case workers use
theinterview template of the Asylum Service and that they only
draftopinions. Decisions are drafted/taken by the Greek
Authorities. The staffseconded at the Asylum Service are Greek
speaking.

With regard to vulnerability, Mr. Pagidas stated that although the
numberlooks bigit corresponds to reality because if one personis
considered vulnerable, the whole family would follow. In addition,
prolonged stay attheislands could contribute to vulnerabilities.
He explained thatthere are different categories of

vulnerability, according to the Taw, all exempted from the border
procedure (thus the implementation of the EU-Turkey Statement).



Whenevervulnerability is evoked during the asylum examination,
EASO forwards the person to KEELPNO and the Asylum Service.
However, since there are not enough doctors, vulnerability
assessmentisdelayed. Eventhelast call fordoctors was not
successful. Finally, transfers of vulnerable people are also taking
time, because thereare notenough placesin the mainland to
receive them. Although 15.000 new places were created, arrivals
were up to30.000, he stated.

Mr. Pagidas also referred to press statements implying that EASO
considers Turkey to be a safe third country and firmly denied such
anallegation. He stressed that EASO does not decide if Turkeyisa
safe country forasylumseekers. EASQis onlyinterviewing asylum
seekersand handing their opinions, including country of origin
information, to the Greek authorities to decide. He further
explained that the Asylum Service tends to accept their opinions
on eligibility (decision on the merits) but sometimes they do not
accepttheiropinion onadmissibility. More specifically, Greece
considers that only Syrians may be safein Turkey because they are
givenatemporarystatus, whereas nationalities such asIragisand
Afghansare considered not safe because they only have 'access' to
the proceduresand no further protection guarantee.
Healsoreferredtothelongdelaysinthe examination ofappeals,
since the appeals committeesadjourn only twice per month and
the judgeswho participate are not working full time onasylum
cases. EASQ, forreasons of impartiality, is only seconding staff to
the Appeals Authority thatare directly commissioned by the
Authority without EASO playing arole or controlling the staff. They
hopethattheincrease of the numberof the committeesfromi12to
20is going to help.

Mr. Pagidas added thatalthoughitis easy to measure the backlog
atthe borders, itis practically more difficultin the mainland, since
ithighly dependsonaccesstoregistration. The registration
systemworks through Skype, where specific hours for each
nationality/ ethnic group to make theirrequestare announced.
Mr. Pagidas did not make any assessmentas to the efficiency of
this pre-registration procedure.

IX. Interview with Ms. Kostadinka Kuneva,
Greek MEP, EU Parliament

Ms. Kuneva first emphasized the importance to improve the living
conditions of people before they come to Europe. She suggested
thatwe need toinvestineconomic development, peace and
protectionagainst climate change. She mentioned that there are
800.000 peopleinnorthern Syria, close to the borders with
Turkey, and that we could supportin rebuilding theirlivesinstead
ofacting retroactively.

She also highlighted the need to increase the numbers under the
EUresettlementscheme, so that people can come to Europe Tegally
without depending on smugglers. She added that theirlives could
improve only if they would be distributed by analogy in all Member
Statesand thatitis time forthe Commission to take measures
against countries that do not respect this.

Regarding the geographical limitation, Ms. Kuneva mentioned
thatunfortunately the EU Commission has completely endorsed
Turkey's interpretation on the EU-Turkey Statement. More
concretely, the Greek government has repeatedly asked Turkey
andthe EUtoallow themto transferasylum seekersto the
mainland, where there are more human and technical resources
but Turkey was against that option, insisting that all those who
arrive on the Greek islands should stay there during the
examination of theirasylum claim. The Commission has accepted
Turkey's positionalthough Greece has made several requests
asking help to change this pattern. Asaresult, reception and
identification centresare overcrowded and there are huge delays
inthe examination of asylum claims.

Concerning the safe third country, Ms. Kuneva mentioned that the
implementation of this concept should guarantee the individual
character of the asylum examination. Inany case, we need to
createa Europeanlist of safe third countries. Although the
Commissionand Parliament have supported thisidea, Member
States blocked this decisionata Councillevel. Inthe same sense,
there should also be common vulnerability criteriain all Member
Statesinordertoavoid asylumshopping.

Ms. Kuneva believes that EASO's participationisindispensable
because migrationisaEuropeanissue and not only a national one.
Although during the refugee crisis the number of asylum case
workersincreased, itisstillnotenoughto proceed timely with the
examination of all the claims. Since 2015, the Commission
promised to send many experts to Greece to do the asylum
interviews. It was observed that those who were proposed to come
and help Greece were oftennotapproved by EASQO because they
lacked the necessary skills. Yet, this has created tensions with
other Member States claiming that they send officers that Greece
rejects. Acentral examination of asylum by European organs
would solve the problem.

Ms. Kunevaalso referred to the EU Council Conclusions of 201546
offering the possibility to examine asylum claims at the borders
and transit zones of other Member Statesand not only at the EU
external borders, something that has never applied.

146 tinyurl.com/councilconclusionsonmeasures.

Asforthe protection of unaccompanied minors, Greece together
with UNICEF setasa prerequisite forshelters not to host more than
30 children. However, the 300 places that were initially available
could not coverthe 3.700 childrenthatare currently in Greece.
Greece managed to create more than 2.000 placesinshelters and
safe zones but, takingintoaccountthat 200 childrenarrive every
month, ithecomes obvious that there will never be enough space.
The Greek governmentis constantly asking from Member States to
take unaccompanied minors, additional to the numbers of
relocation.

Concerning the delaysin the examination of asylum claims, Ms.
Kuneva mentioned that Greece has tripled the case workers at the
Asylum Service but still, aslongasitisthe firstreception State
responsible to examine all the cases, there will always be too many
claims. Ms. Kunevaalso stressed that some NGOs give hope to
asylumseekerswho do not fulfil the criteria to be recognised as
refugees, encouraging themto make an appeal. Thisis to the
detriment of people who are truly inneed of protection.

Finally, Ms. Kuneva mentioned Article 80 TFEU that states:

‘The policies of the Union set out in this Chapter and their
implementation shall be governed by the principle of
solidarity and fair sharing of responsibility, including its
financial implications, between the Member States.
Whenever necessary, the Union acts adopted pursuant to
this Chapter shall contain appropriate measures to give
effect to this principle.’

She expressed her disappointment because, as she said, she
submitted a question to the Commission regarding the
implementation of this Articlein the context of asylumand
migration, butshe did not receive any answer.

X. Interview with Ms. Emmanouella Tsapouli,
UNHCR

Ms. Emmanouella Tsapouli first stressed that the Greek Asylum
Serviceisresponsible forasylum proceduresin Greece. EASQ has
beensupporting the authorities by conducting asyluminterviews
firstatthe borders procedures and nowadays alsoin the reqular
procedures. InLeshos they interview vulnerable asylum seekers of
theregularprocedure. She emphasised that due to the great
volume of applications, theirsupportisreallyneeded but the
Asylum Service should establisha clear framework of operations,
setting explicit conditions and obligations for EASO to fulfil as
long asthey participate in asylum examination.

Concerning the difficulty inaccessing asylumin the mainland, Ms.
Tsapouli mentioned that the current Skype system is problematic
and needs to be replaced by amore technologically advanced
system, asinthe Netherlands.

More officesand staffare also needed. There isa special
registration office for vulnerable people in Frourarheio but this
does not guarantee theirfastaccess toasylum. Aimost 80% of the
asylumseekersoftheislands are considered vulnerable. These
persons usedto be transferredin Athensbut are nowadays
examined attheislands under the reqular procedure because the
mainlandisalso overburdened and their transfer would further
delay the proceduressince theirinterview would have to be
rescheduled.

Ingeneral terms, access to asylum highly depends onthe
availability of interpreters for the applicant's language. In Evros
many people go unregistered.

With regard to the quality of the asyluminterviews, Ms. Tsapouli
noted thatasthe Asylum Service expanded its capacity, the
quality of the interviews lowered. Cases are difficult, time is
pressing and training is still missing. The authorities find it hard
tomeetlocal needs. EASQ's interviews on admissibility tend to be
problematic, missing documentation.

The concept of safe third country applies only at the border
proceduresand concernsrefugees of arecognitionrate above
25%. The Asylum Service considers only Syriansto be
inadmissible. However, this does not concern more than 2.000
persons, since most of themare found to be vulnerable or Dublin
cases. Inany case, Greece should have asked the CJEU fora
preliminary ruling. Asylum seekers of arecognition rate below
25% mayalso be returned to Turkey if they are considered not
vulnerable.

Moreover, UNHCR believes that there should be a permanent
relocation systemto balance the situation. This wasa system
proved to be beneficial but Member States refused to supportit. In
accordance with Council Decisions 2015/1523 and 2015/1601 the
relocation scheme was officially ceased at the end of September
2017, butthe Relocation Unit continued operations on pending
casesuntil the end of 2017. At the same time, family reunifications
through the Dublin Regulation should be facilitated. Right now,
Member States tend to dismiss requests easily because deadlines
aretoostrict. Thisaffects children disproportionately, as they
lack properand timely information about theirright, they are hard
tolocate and they cannot provide the required documents within
the time limits.

Finally, Ms. Tsapoulinoted that Law 4540/2018 is restricting
certain procedural rights, suchasthe right to appeal at the
borders, the possibility of expulsionin case ofanabusive
subsequentasylumapplication, overdue asylum applications
requiring documentation and interruptions ofasylum claims.



XI. Interview with Mr. Vassilis Papadopoulos,
Greek Council for Refugees, Director of the
legal service

Mr. Vassilis Papadopoulos first mentioned that many asylum
seekers go unregistered in Evros because of administrative
reasons orlack of interpretation. Often, whena pre-removal
centreisfull of people, the authoritiesrelease them without
registration. Turkey does notaccept the return of asylum seekers
from Evros or the mainland. They only take people back from the
islands, implementing the EU-Turkey Statement. In Evros, the
Greek-Turkish protocol of readmissionis applicable but not
appliedinreality.

Furthermore, he stressed that safe third countryisaconcept that
isused only atthe borderproceduresandinsmall numbers; in
reality, mostapplicantsat theislands are considered to be
vulnerable, therefore they are returned to Turkey based onthe safe
third country concept. However, the conceptis very risky because
the authorities canapply it broadly if they wish. If this happens,
the consequences forasylum seekers will be tremendous.

EASQis doing an unofficial vulnerability assessment when it
examines admissibility. Admissibility examination only takes
place at theislands and notinthe mainland. The Asylum Service
acceptsinadmissibility only for Syrians, although EASO suggests
othernationalities aswell. Assessments are forwarded from EASO
to HCDCP and thento the Asylum Service which decides tolift the
geographical limitation. If this limitationis not respected by the
applicant, the personisforcibly returned to the borders and the
examination of hisasylumapplicationis terminated. The
geographical limitation does not rely on specific criteriaand there
isnotimelimit oranylegal means to challenge the decision.
Regarding the pilot project, leading to detention of asylum
seekers of specific nationalities, Mr. Papadopoulos specified that
althoughitis problematicintheory, inreality it does notaffect
many persons because of lack of capacity; pre-removal centresare
already overcrowded.

Concerning Dublintransfers, Mr. Papadopoulos explained that
thereisanerroneous calculation of the 3-month deadline from the
moment of the arrestatthe borders. While in other Member States
asylumapplicationsare registered already uponarrest, therefore
the Dublin deadline begins at this stage, in Greece the Asylum
Serviceisnotified aboutnewarrivals butthe registration takes
place muchlater. Inordertosolve this problem, he mentioned the
needtoreform Law 3386/2005 regarding responsibility for border
arrests. More concretely, we need alegal reform that will allow the
Asylum Service to take responsibility for each person from the
moment they are arrested at the borders and express the will to
apply forasylum. This way, the deadline for submission of a Dublin
transfer could possibly start from the moment of the arrest.

Regardingage assessment, he admitted that there are many
minors kepttogetherwithadultsand vice versa. He explained that
thereisno NGO to assist the person, the firstreception service
tendstoacceptthe pre-registration of Frontex, whichlooks at the
child's papers, expressesan oral opinion on their validity and
hands them over to HCDCP. There is no written procedure.

He furtheradded that the cessation of relocation created several
problemsinthe mainland. Shelters are overcrowded. Inthe
absence of anintegrationstrategy, recognised refugees cannot
findajobandtherefore they continue to occupy placesinthe
shelters forasylumseekers. Push-backs continueirrespective of
the existence of legal documents. Mr. Papadopoulos suggested
investingintheintegration of recognisedrefugeesandin the
monitoring of push-backs.

XIl. Interview with Ms. Konstantina Tsekeri,
Defence for Children International, Greek
section

Ms. Tsekerimentioned that childrenare too dependent on their
smugglers. Asaresult, they prefertotravel illegally and are
reluctanttoinitiate asylum procedures. In orderto solve this
problem, she suggested betterinformation at the entry pointsand
the possibility for themto apply for asylumin embassiesin their
country ororigin.

Inaddition, thereisno guardianship systemin Greece. Greece
announced the employment of only 20 guardians. For the time
being, NGOs partially coverthis need. However, NGOs are
understaffedand evenifaguardianis appointed, thereis no
monitoring of theirwork. Asaresult, she tends to observe several
mistakes concerning the representation of children at the asylum
procedures. More concretely, guardians do not provide sufficient
information and preparation to the children about the asylum
procedure. Thereis no proper psychological and social support for
these children either. She gave the example of severely
traumatised children who have not been assessed for torture.
Ms. Tsekeriadded that some children from 15to 18 years old have
wrongage assessment. However, they are not delivered this
decisionandasaresult, they have nolegal remedy againstit. In
Moria, some children with wrong assessment are detained with
adultsinordertobereturnedto Turkey.

InGreece thereare 3.800 unaccompanied minors. Most of themare
homeless because there are not enough shelters. The authorities
tryto choose the most vulnerable amongst vulnerable childrenin
orderto provide themwith shelter. These children are exposed to
sexual exploitationandlabour exploitation. Some childrenare
staying with adults who offerthemroofand food in exchange for
sex.

Inaddition, ‘protective custody’ means that many children have to
reside inhospitals or police stations because thereisno
alternative than homelessness.

Greece doesnot have aholisticapproach regarding asylum
seekersin Greece. Thisissueistreatedinanarbitrary manner, asa
response toacrisisandnotalong-terminvestment. Greece has
received considerable funds that could have been used more
effectively. However, eventhe best systemwould never be
enough. The EU should promote a sharing of responsibilities
throughrelocation. According to Ms. Tsekeri, Greece does not
advocate enough this need for sharing responsibilities.

XIIl. Interview with Ms. Anastasia
Christodoulopoulou, Vice-president of the
Greek Parliament

Ms. Christodoulopoulou was a vice-Minister for Migration at the
outbreak of the refugee crisis backin 2015. She mentioned that
the Global Compact on Refugees147 stresses the need forall
countriesto findacommonly accepted solution forrefugees.
However, as she commented, itis notlegally binding. Asaresult, it
cannot coerce Statestoshare the responsibilities. She regretted
the Commission'sinahility to pressure Member States to accept
relocation, which waslegally binding. She further commented that
ifrelocationand resettlementare voluntary and temporary
measures, they could not be successful.

Ms. Christodoulopoulou stressed that because of the Dublin
Regulationand the EU-Turkey Statement, thousands of asylum
seekersare trappedin Greece against theirwill. No matter how
much solidarity society has shown, and how much the State has
triedt improvethe reception centres, there are still
inadequacies. However, since refugee recognition rates are quite
high, we are mostly talking aboutareception problem. The
provision of reception spaces has proven to be challenging,
because, as she mentioned, many Mayors were againstitand also
because EU funds were not available for persons who did not want
toapply forasylumin Greece.

She further mentioned that due to the legally ambiguous
EU-Turkey Statement, newcomersin Greece would lose their
refugeerights. It paved the way for the return of those who did not
want toapply forasylum.

Ms. Christidoulopoulou explained that the Asylum Service is still
understaffed to meet the challenge and that thereisaneed fora
procedure forfaster transfer of vulnerable asylum seekers to the
mainland.

147 UN High Commissioner for Refugees (UNHCR), Towards a global compact on
refugees: aroadmap, Geneva: UNHCR, 4 April 2017.

Finally, she commented onthe reform of the CEAS, that the
Commission's proposals are unfortunately still supporting the
Dublin Regulation, although it proved to be ineffective forasylum
seekers. The proposals are strict, since they expand the
possibilities foradministrative detention, they renderineffective
therighttoanappeal, they punish asylum seekers who change
countries, and they make safe third countrya mandatory concept,
something thatisagainst the Geneva Convention. She concluded
thatwe need tosafeguard the European acquis, by promoting
humanrightsand refugee rightsaccording tointernational law.

Conclusion Part I

Asitappearsfromtheinterviews, all interviewees have agreed
thatthe situation forasylumseekersin Greece is critical. Taking
forgranted that more and more people will remain stuckin Greece
inthe coming years, they all concluded that the procedures have to
become fastand efficient. They all stressed the need to make a
long-term planning and pay more attention tointegration.
Moreover, they allagreed on the need to better protect children.
Some suggested removing them from the hotspots, orrelocating
themto other Member States.

However, these interviews also highlight some major differences.
Firstof all, thereisadifferencein perspective hetween Greek
administration/politicians and non-Greek interviewees/the EU
(Dutch Embassy, EASO, Dutch MEP). From the Greek point of view,
asylumshould be regarded as a Europeanissue that demands a
Europeansolution. These interviewees suggested that the Greek
effortswillneverbe enoughif thereisno changein European
politics. More concretely, they have provided various ideas: a
reform of the Dublin Regulation toinclude a permanentrelocation
mechanism, arequest fromthe EU to support the abolishment of
the geographicallimitation, the creation of a centralized European
systemto deal with asylumapplications. The common
denominatoristhe need for the EU to take more responsibility on
asylumin Greece and not to considerthisasastrictly national
issue. Theyall highlighted the importance forthe EU to deal with
theroot causes of migration, instead of searching for temporary
solutions.

Theintervieweeswho donotrepresentthe Greek Statehada
differentapproach. They emphasized the need for Greece to take
more responsibility and act more efficiently, implying or directly
stating thatitis Greece thatis primarily responsible forall these
people. This responsibility has been described as the need for fast
decision-making proceduresand the return of those who do not
qualify forinternational protection (Dutch Embassy), oras the
needtoimprove capacitiesandinfrastructure with morelong-
term planning.



This differencein perceptionisindicative of the Greek effort to
showthatasylumisaEuropeanissue and of the negation of other
Member Statesand the EU to adhere to thisvision. The solutions
that have beenproposedalso follow thissuggested pattern of
responsibilities.

Theinternational organisationsand NGO's have not takenany
positionregarding responsibility. They focused on more technical
aspects of the asylum proceduresin Greece.

The Dutch Embassy was the only entity suggesting that a better
implementation of the EU-Turkey Statement will reduce arrivalsin
Greece.Therestoftheinterviewees eitherdid notreact to this or
expressed their doubts as to the efficiency of this Statement to
limitnew arrivals.

Regarding the geographical limitation, some new elements were
added. Ms. Kuneva, the Greek member of the European Parliament,
suggested thatthislimitationisbased on Turkey'sinterpretation
of the EU-Turkey Statement, supported by the EU. The Dutch
Embassystressedthatthe low number of returns jeopardise the
Statement. Asylum seekerswould not have to waitaslong onthe
hotspotsif Greece would examine their claims faster.

The Greek Ministry for Migration explained that thisTow number of
returnsis due to the unwillingness of Turkey to take back asylum
seekersand second thatitis hard forthe Greek authoritiesto trace
rejected asylumseekersinordertoactually return them to Turkey.
Inany case, theimpossibility of asylum seekerstoleave the
islands was criticised by Ms. Sargentini, Dutch MEP, claiming that
itstems from Greece'sintention to discourage new arrivalsand the
EU'sunwillingness to share the burden.

This geographical limitationis prolonged, as stated by Ms.
Tzanedaki, because of the delaysinthe examination of asylum
claims. The Director of thelegal service of GCR noted that the Tack
of doctorsandlawyers delays the asylum procedures in the
hotspots. Mr. Apergis, member of an Asylum Appeals Committee
added that the Appeals Committees are also taking too much time.
Thiswas confirmed by EASO. Mr. Pallis, Greek MEP and Mr.
Papadimitriou from the Ministry for Migration did not see any
alternative to the geographical limitation. From the Greek
perspective, this measure can change only if the EUwould change
itspoliciesandrely onrelocation.

Regarding the safe third country concept, the interview with the
UNHCR representative confirmed thatitis only applied to Syrian
asylumseekersinthe border procedures. UNHCR explained that
forother, non-Syrian, nationalities witha high recognition rate
suchaslIragisand Afghans, the Asylum Service does not declare
theirapplicationinadmissible, although EASQ case workers seem
topropose the opposite in their opinion.

As EASOQ explained, Greece does not qualify Turkey as safe for
these nationalities, because unlike Syrianswho are granted
temporary protectionin Turkey, other nationalities getting
protectionis more difficult. This answerimplied that unlike
Greece, EASQOissatisfied with the protection that Turkey offersto
non-Syrians.

The Vice-President of the Greek Parliament criticised the third
safe country concept, stressing thatitisnotin conformity with
the Geneva Convention of 1951 and international human rights Taw.
Mr. Papadopoulos expressed his concerns thatif the authorities
apply thisnotion broadly in the future, it will have severe
consequences fortherighttoseekasylum. UNHCR held a more
moderate result-hased approach; since in practice the majority of
applicantsavoid theirreturnto Turkey because they are
considered vulnerable or waiting fora Dublin transfer, UNHCR is
not deeply concerned about the implementation of this concept.
To conclude, this concept was not praised by any interviewee,
although some, as previously noted, have tried to downsize its
effects.

Concerning vulnerability assessments, interviewees have
highlighted that this evaluation has acquired a different purpose
than the one that was initially envisaged; instead of selecting the
asylumseekerswhoneed special care, ithas ratherbecomea
politicaltool, a ‘safety mechanism' thatallows the authorities to
transferanumberofapplicants fromthe islands to the mainland,
thus bypassing the geographical limitation. This hasanegative
impact on personswho are truly vulnerable, according to the Dutch
Embassy. Moreover, the interviewees emphasised the incapacity
of theauthoritiesto conclude such assessmentsinatimely
manner, something that contributes to the prolonged stay of
applicants ontheislands. Thisassessment was presented by Greek
MEPs as the only possible solution as long as the geographical
limitationis maintained.

With regard to the role of EASO, all interviewees consider it
necessary forthe Agency to participate actively in the Greek
asylum procedures. The reason behind this opinionis the limited
capacity of Greece to deal effectively with suchalarge volume of
applicationsinatimely manner. UNHCR stressed however thatitis
important for Greece torequlate the participation of EASO, by
introducing safeguards and delimitations. This ‘conditional
acceptance' of EASQOis supposed to guarantee that the Agency will
notbecome adeciding authority, therebyallowing Greece to have
thelastsayonasylumapplications. Asan example of sucha
condition, Mr. Pallis urged for the opinions of EASQO to beissuedin
Greek.

EASOitselfunderlinedits subordinate role to the Greek
authorities, highlighting that the case workers are deployed to the
Asylum Service, they use the Service's template and they only
issue opinions.

They explained that opinions are in English so as to allow EASQ's
internal monitoring. At the same time, EASO refuses the allegation
thatittakes position onthe safety of Turkey. However, the
disagreement of EASO deployed case workers with Greek asylum
officers onthe admissibility of certain nationalities due to safe
third country considerationsisasign that perhapsthe Agency
does not take a decision onthe safety of Turkey butin some cases,
ithighly suggests Turkey being a safe third country.

Moreover, the expansion of EASQ's role to regular procedures may
lead to the expansion of this concept to cases on the mainland.
Concerning the protection of child asylum seekers, all
intervieweeswho expressed themselves on thistopic werein
favour of theirremoval from the hotspots. Some interviewees like
Ms. Tzanedaki proposed the creation of more suitable shelters
outside the camps, whereas the Ministry for Migration went
further, suggesting theirimmediate relocation to other Member
States.

Defence for Children International and Spyros Apergis of the
Asylum Appeals Committees criticised the Tack of State guardians
andlawyerstorepresent these childreninthe asylum procedures.
Their placement under protective custody and their homelessness
were presented as factors thatlead to theirabuseand
exploitation. Ms. Tzanedakilinked child prostitution with the need
tosurvive and urged the authoritiesto protect children fromany
sort of abuse.

GCRstressed thatthereare nolegal remediesto challenge age
assessments. Inaddition, due toastrictapplication of deadlines
by receiving States, many childrenlose their right to family
reunification under the Dublin Regulation. Thelatterwas
confirmed by UNHCR. Theinterviews show a great deficiencyin
child protectionin Greece, for which Greece needs toinvestin
infrastructure and human resources while in the meantime their
transferto other States under the Dublin Regulation or relocation
schemes should be promoted.

Regarding the quality of asylum procedures in Greece, it was
suggested that despite the progress asylum examination is still
lengthy. The member of the Asylum Appeals Committees admitted
thatittakestoo muchtime forthemtoreachadecision. He
explained how the need to speed up asylum examination at first
instance has downgraded the quality of these interviews. The need
forimprovementwasalso stressed by UNHCR.

These interviews have also revealed the generallack of Tegal aid in
Greece, something thatalso has grave consequences for the legal
representation of minorsinasylum procedures. NGOs try to fill the
gap, butasithashbeennoted by the Dutch Embassy and a Greek
MEP, they sometimesTead applicants, by telling them what to say.

Moreover, thelack of humanresourcesand infrastructure on the
islands was presented by EASQ asa main challenge that delays all
the procedures. Onthe mainland, the authorities provide pre-
registrationthrough Skypeinorderto facilitate access to the
asylum procedure but this system was found unworkable. More
concretely, Mr. Apergissuggested thatit does not adequately
safeguard applicants against deportation. UNHCR also
emphasized that we need amore technologically advanced, more
inclusive system. Finally, Ms. Tzanedaki presented the tragic
situation for many applicantsin Lesbos who have to wait for years
forafinal decision. She expressed the need fora fast decision on
theirstatusand for greatersupport for theirregistration and
submission of appeals by state guardians and lawyers. Forall
those applicants who have had to wait foryearsinordertogeta
decision, Mr. Pallisand Ms. Sargentini suggested granting
humanitarian or evenrefugee status.



6. Part lll: Conclusions

Conclusions

Asmentionedintheintroduction, theaim of thisresearchisto
identify the core challenges that asylum seekers face nowadays in
Greece; whethertheirreception and the way their asylum claims
are dealtwitharein conformity with the CEAS; who are responsible
foranyshortcomings; and finally, to report solutions proposed by
organisations, politicians and authorities dealing with migration
inGreece. Inthis third part we will draw the main conclusions on
these topics of interest.

I.  Asylum Procedures

Inthe first Part, two differentasylum procedures have been
identified: the reqular procedure that takes place on the mainland
andthe borderprocedure attheislands. Both procedures are quite
lengthy. The border procedure isapplied in cases of applicants
subjecttothe EU-Turkey Statement, i.e. applicants who have
arrived on the Greek Eastern Aegeanislands after 20 March 2016
and havelodged applications with the RAQ of Leshos, Chios,
Samos, Lerosand Rhodes, and the AU of Kos. Onthe contrary,
applicationslodged with the Asylum Unit of Fylakio by persons
remaining in the RIC of Fylakioin Evros are not examined under the
fast-track border procedure. In2018 the total number of
applicationslodged before the RAQ of Lesbos, Samos, Chios, Leros
and Rhodesand the AU of Koswas 30.943. This represented 42,9%
of the total number of applications lodgedin Greece that year. The
border procedureis relatively fasterbutnot fast enough and they
lead totherisk of returnto Turkey for applicants of certain
nationalities, while theirasylum claims are not properly dealt
with. The safe third country conceptisinvokedat firstand second
instance decisionsin certain cases. Inthe regular procedure this
conceptis notappliedassuch, butapplicantsstill have to wait
years forafinal decisionto be made.

The pre-registration system through Skype was presented by
some organisationsasinaccessible and ineffective. There are very
few State lawyers available, thusrenderinglegal aid ineffective.
Asdiscussedintheinterviews, Greece has made a considerable
efforttoaccelerate the asylum procedures, especially at the
borders. This, according to UNHCR, has happenedto the detriment
of the procedural rights and guarantees required according to
Directive 2013/32/EU. Although the examination at firstinstance
under the border procedure has somehow become faster, it seems
thatthe new appeals committees are takingalotoftime. Asa
result, asylum seekers have to wait foryearsat the hotspotsin
ordertoreceivea final asylum decision.

Thislong period of uncertainty leads to excessive distress. Itis
required by Directive 2013/32/EU that people should be informed
assoonas possibleiftheyare entitled to stay. Some interviewees
suggested that these people who have waited for yearsin the
hotspotsshould be granted refugee status or humanitarian status
without going through the asylum procedure.

Thereformof the asylum appeals committees presentedin Part |
was criticised by some interviewees, including a member of such
committees, asunlawful. Theinterviews confirmed that this
reformserved the EU-TurkeyJoint Statementandled to the
rejection of many applications of Syriansin this respect.
Moreover, the Skype appointment system for registration of the
asylumapplication was criticised asineffective and interviewees
proposed itsreplacement with a technologically more advanced
system that would not deprive asylum seekers of theiraccess to
the procedure.

Differentopinions were expressed during the interviews
regardinglegal aid. Most of the interviewees mentioned the
absence of State funded lawyers, especially at the borders, which
isaviolation of therightto have freelegal representation during
courtproceduresaslaid downinArticles 19 and 20 Directive
2013/32/EU.NGOstryto coversome of the cases, but they are
understaffed. Asaresult, most of the available lawyers choose to
defend childrenunder the age of 15. Therefore, children from 15to
18and adults are often notlegally represented. The Dutch Embassy
howeverbelieved the opposite to be true; that there arein fact too
many NGO lawyers and that they guide asylum seekers on what to
say. They would provide asylum seekers with false hope. This was
also criticised by a Greek MEP as unethical and unfair. We observed
thatasaresultthereisindeedagapinlegal representation,
partially covered by NGOs. The latter sometimes seemto provide
servicesinordertoallowas manyapplicants toremainin Greece as
possible.

Asithasalready beendiscussed, the existence of two procedures,
the fast-track border procedure and reqular procedure lead to
unequaltreatment of asylum seekers. Thisis fuelled by the
presence of case workers seconded by EASO, the modus operandi
of whichisallegedly not fully adapted to the Asylum Service
guidelines. Interviews showed that not only there are two asylum
procedures by law, butalso that the treatment of asylum seekersis
verydifferentiated, not onlyinterms of deadlines and modalities
but more soinsubstance.

Vulnerability is the main factorthat dictates who can have a
decisiononthe meritsat the border, while thisis not the case on
the mainland.

Concerning the quality of firstinstance interviews, a member of
the Asylum Appeals Committees found that decisions at first
instance are often of low quality. Otherintervieweesreferred to
the highrecognitionratein Greece asasign of tolerance and
hospitality. The respondent from the Dutch Embassy was of the
opinion thatthe low number of returns undermines the EU-Turkey
Statement. These considerationsindicate thatalthough Greece
takes responsibility forthe implementation of a Statement
promotingreturns, inreality mostasylum seekersare able to stay.
Asylum applications by Syrians examined according to the fast-
track border procedure are probably rejected asinadmissible,
unlessthey are considered to be vulnerable. Those who reached
the mainland do not run the same risk and will receive arefugee
status. Those applicants of whom the applications have been
rejected need to choose betweenvoluntary repatriation with I0M
ormaking use of theright to appeal. Asa consequence, applicants
are discouraged to appeal against the firstinstance decision.
Moreover, we saw in Part | that the pilot project maylead to
discrimination of asylum seekers hased on their nationality. The
police detainsalmost immediately persons who have expressed
theirdesire toask forasylumbecause they have a specific profile
resulting in differential treatment based on nationality and/or the
person'sindividual status. In practice, itis not commonly applied
because oflack of spaceindetention centres. However, if the
situation changes, the application of this measure will have major
consequences ontherights of asylum seekers who will be
detained.

Thelack of infrastructure and human resources was presented by
severalintervieweesasamajorreason forthe delaysin
examination of the asylum procedure It was suggested that Greece
should make full use of the EU funds to create long-term solutions.
To conclude, itseems to be difficult to strike a balance between
efficiency and quality of the asylum procedure. This research has
shown thatasylum proceduresin Greece are still inadequate and
inefficient. Itistime forthe authorities to strike a fair balance of
the two and deploy all technical means, extratraining of
employees, and additional staffin order to decide quickly and
fairly onasylumapplications. Inaddition, asylum procedures

should guarantee the equal treatment of asylum seekers in Greece.

Persons having the same nationality should not be treated
differently depending on where theyapply forasylum.

According to Article 8 Directive 2013/32/EU asylum seekers need
togetaccesstolegalinformationand counselling uponarrivalin
thelanguage they understandinaccordance with theirneeds for
special procedural guarantees.

Accesstofreelegalassistance andindependentinterpretersis
required by Article 19 and 20 Asylum Procedures Directive and key
toensuretherighttoseekasylumandtoapply forasylum,
especially forthose channelled directly into fast-track procedures
and pre-removal centres.

Moreover, the pre-registration systemshould be replaced witha
technologically more advanced system that providesaccess
timely and indiscriminately. In order to fulfil the requirements of
the CEAS, the authorities should develop a truly impartial and
independent asylum examination at second instance, with
fulltime expertsthat would reach decisions in a timely mannerand
not circumventto political pressure. Inaddition, thereisaneed
formore Greek Tawyers to make sure every asylum seeker can make
use oflegal aid. Asit hasalso been highlighted in the interviews, it
isnecessary to clear the status of people who have been waiting
foralongtime without delay and to provide fullaccess to asylum.
Inordertobeabletodetect problemswithaccess, push-back
practisesshould be properly investigated.

| . The Geographical Limitation

Aspointed outin Part|, the geographicallimitation was
introducedtoimplement the EU-Turkey Statement by means of
administrative decisions of the Asylum Service. The Greek Asylum
Service hasendorsed the measure as serving publicinterest. The
adoption of this measure has caused the overcrowding of Eastern
Aegeanislandsand the reception of thousands of asylum seekers
indire conditions. Moreover, this limitationin conjunction with
Law 43750f 2016 has created a separate border procedure only on
sixislands of the Aegean. Inpart|, we concluded that with the
adoption of the geographical limitation, Greece assumed
responsibility forthe implementation of the EU-Turkey Statement.

However, theinterviews have challenged this assumption. Greek
politicians explained thatitisin fact Turkey that hasimposed this
measure, tolerated by the EU Commission. According to Greek
MEPs, the Greek government hasasked the EU Commission to
intervenein favour of the abolishment of this measure, but with no
result. The refusal of Turkey to take back rejected asylum seekers
fromthe mainland and Evros supports thisview.

Returnsto Turkeyare verylimited. Asaresult, asylum seekers are
notdiscouraged from comingto the EUthrough Greece. As we
already sawin Part|, only 1.690 persons have beenreturned from
April 2016 until the end of August 2018 under the EU-Turkey
Statement. The Greek administration explained the low return
numbers, suggesting that Turkey often finds excuses soasnot to
take asylum seekers back and that thisis something the Greek
governmenttriestosolve atahigh diplomaticlevel. Theyalso
addedthatitisdifficulttolocate rejected asylumseekerswho hide
inordertoavoid theirsubsequent deportation.



The bad reception conditions on the islands were also described by
aDutchEUMEPasaconsequence of the unwillingness and
incapacity of Greece to provide long-term sustainable solutions.
Thiswas presented as something that wasto be expected because
therefusal of EU Member Statestosupportrelocationleft Greece
withno otheroption buttorefuse toinvestinterms of
infrastructure and humanresources, asa means of deterrence to
newarrivals.

However, in Part | we saw that the border procedures ontheislands
areintroducingstricter deadlines forthe examination of asylum
claims, inanattempttoaccelerate the process. Theinterviews
have shown that these reforms have not been successfulinthese
terms. Asylum seekers are still forced to remain on the islands for
an excessive amount of time. Final asylum decisions are delayed.
Vulnerability assessments are also delayed due to limited human
resources. The Minister of Migration acknowledged the need to
upgrade the services. He stated that the bureaucratic EU
procurement decisionslack flexibility, thereforeitis hard to
respondtoall the needsinatimely manner.

Greek politicians and representatives of the Ministry of Migration
pointed atthe need to deal withthe root causes of migration, anda
central EU governance system forasylum, where European organs
would decide onall applicationsin Europe and provide an
analogous distributionaccording to the capacity forintegrationin
each Member State. Some interviewees suggested an open border
policy, withthe possibility to apply forasylumat the embassies of
third countries, the creation of legal pathways and humanitarian
visas.

Forasylumseekers who have to waitverylong fortheir case to be
assessed, the Dutch MEP suggested granting them refugee status,
asithasalsobeenproposedinthe Netherlands by her political
party: the Green Party. A Greek MEP had a similar view. Such
proposalsare based on the convictionthat refugees should not
pay for the State'sinability to examine their caseinatimely
manner.

Inconclusion, itseems thatthe geographical limitationisasystem
imposed notonly by Greece, but by the EUand Turkey as well. The
reference to the EU-Turkey Statementinthe administrative
decisions of the Asylum Service, ordering the geographical
limitationleads to the assumption that Greece has full
responsibility forthis measure. Yet, the interviews show
something else; that the Greek authorities were pressured to
adopt this measure to facilitate the implementation of the
EU-Turkey Statement. If not, this Statement would collapse and
there would be noreturns of asylum seekers to Turkey.

Greece technicallyimposed this measure by means ofan
administrative decision of the Director of the Asylum Service, but
behind this decisionlies the refusal of Turkey to receive asylum
seekers from the mainland and the fact that the EU is tolerating
thisrefusal. This observationleads us to two conclusions: 1)
Greece wantsanadequate implementation of the Joint Statement
(somereturns have to take place), 2) the geographical limitation
isallegedlyindirectly supported by the EU.

Inpractice however, the number of returns to Turkey is still Tow.
This provesthat the geographical limitationis not only unlawful
butalsoinefficient. IfreturntoTurkeyisnot guaranteed, whatis
the purpose of this measure? It seems that the only purpose truly
servedis the restriction of movement of thousands of asylum
seekersontheislands, depriving them of the possibility of any
secondary movement. Therefore, the EU and Greece need to
abolish the geographicallimitation. The excessive use of
declaring asylum seekers vulnerable proves that thislimitation
hasbecome redundant. Itistime to create areception systemon
the mainland that meets basic human standards where (truly)
vulnerable people will be supportedin the best possible way.

Fromtheabove, itseemsthat the EU-Turkey Statement has not
managed to achieve its goal, namely the return of asylum seekers
toTurkey. More so, it has caused the prolonged stay of asylum
seekersonsixislands of the Aegean Sea where the conditions of
living are inhumane. Therefore we conclude that the EU-Turkey
Statementisnotonlyinefficientinthisregard, butalsoleadsto
human rightsviolations.

Channelling of asylum applicantsinto different procedures must
neverhinderaccess to the asylum procedure. Greek authorities'
immediate channelling of certain profilesinto fast-track
procedures, whichare aimed at ensuring swiftreturn of third-
country nationals, who are not entitled to protectioninthe EU,
posesathreattothese persons'access tothe asylum procedure.

Il . TurkeyasaSafeThird Country

InPart | we saw that the safe third country concept wasincluded in
Greeklegislationtotranspose Directive 2013/32/EU. The Greek
law doesnotrequire foracountrytoberegarded as safe to have
fully ratified the Geneva Convention of 1951. This conclusion,
which was also highlighted by the Greek Council of State, is
contrarytothe current provisions of the EUlegislation. The safe
third country concept hasbeenapplied unequally, in terms of
geographiclocationand nationality, affecting mostly Syrianswho
arrive ontheislands.

Inthe absence of an EUlist ora nationallist of safe third countries,
the recognition of Turkey as a safe third country was presented by
intervieweesasanational decision, deriving fromthe EU-Turkey
Statement. So far, this concept has only been used forasylum
seekersinthe horder procedure during the admissibility check.
These checks are conducted by case workers seconded by EASO to
the Asylum Service. Inthe border procedures, an admissibility
check takes place during the asylum application, something that
doesnot happeninregular procedures.

Moreover, asithas been explained by intervieweesincluding
EASO, although case workers are seconded by the Asylum Service,
they sometimes have a differentview regarding asylumseekers of
highrecognitionrate who are not Syrians. More concretely, they
tendtoregardIragisand Afghansasinadmissible, whereas the
Greek officers whosign the final decision tend to disagree, arguing
that Turkeyis notasafe country forthemsince asylum seekers
withthese nationalities only have access to protection procedures
inTurkeyand willnotreceive atemporarystatus. EASO clarified
thatitdoes notdecide onthe safety of Turkey. The decision has to
be takenbythe Greek State. EASO only conducts theinterview,
providesinformationandissuesanopinion. However, Greek
officerswho take the final decision have torely oninterviews that
have been conducted out of theirsphere of influence. For this
reason, itisnotunrealisticto considerthat their decisionsare
strongly influenced by the interview process that they were not
able to control.

The country of origin of the applicant plays a key role with regard
to the admissibility of asylum applications. More specifically, asit
hasalready beenstated, case workers deployed by EASO seem to
have a different opinionthanthe Greek Asylum Service concerning
the admissibility of applications of Iragis and Afghans. EASO
claimsthattheydonot decide onasylum, they onlyissue an
opinion. However, two main considerations can be made: 1)
although EASQ officially does not decide on the questionif thereis
asafethird country forthe asylum seeker, it prepares the legal
ground forsuchadecisiontoalarge extent, 2) apart from the fact
that EASO case workers keep a differentapproachregarding some
nationalities, they do nothave any otherinformationas to the
criteriathat EASO and the Asylum Service rely uponin orderto
assessasylumapplications. As mentionedin Part |, the decision-
making criteria as standard operating procedures are blurred and
inaccessible tothe public. Therefore the transparency of the
procedures must be questioned.

The absence of objective, publicly available criteriato decide on
the safety of Turkey has negative consequences on the right of
asylumseekersto be heardin quasi-judicial proceedings that
define theirrightto stay.

Although Directive 2013/32/EU doesnotrequire the integration of
suchcriteriaintoalegal document, it doesrequire, as we have
seeninPartl, that the decisions should respect some specific
requirements, based oninternational law and humanrights. If
such criteriaare not publicly available, this gives room to
arbitrariness. The arbitrariness of the decisions was confirmed by
theinterviews showing that the concept applies unequally to
Syrians.

The safe third country concept was presented by Greek MEPs as
contrary totherighttoseek asylumaslaid downinthe Geneva
Convention, becauseitintroducesanabsolute assumption of
safetythatis extremely hard forrefugeestorebut. Inreality, it
seemsthatitdoes not currently affect manyasylumseekers
because, asstated by some interviewees, most of themare
considered vulnerable and therefore are exempted fromthe
possihility to be returnedto Turkey. Yet, according to the Dutch
Embassy, vulnerability criteriaare too broad, thusleaving alarge
margin of appreciation to the Greek authorities.

In conclusion, although the Greek law provides specific safeguards
foracountryto be considered safe, in Greece the safe third
country concept leads to different treatment of asylum seekers,
depending on their geographical location and the asylum
procedure. Asaresult, aSyrianin Athenswill have much more
chancestoreceiveinternational protection thanaSyrian of the
same backgroundin Leshos. Thereisno credible explanation as to
why Syrians with the same asylum claim, background and fear of
persecutionwill be treated differently in Athensthanin Leshos,
since thelegal requirementsare supposed to be the same.
Furthermore, EASO has denied any responsibility for the decision
if the safe third country conceptapplies to eachapplicantand
Greece does not decide on the basis of specific, objective and
publicly accessible criteria. The safe third country conceptis
vague and appliedinanalmostarbitrary way. The differences
between admissibility opinions of EASQO and the final decisions of
Asylum Service officers support this allegation.

Moreover, thelack of sufficientlawyers on the islands makes it
even harder forasylumseekerstorebut the safe third country
presumption. In order to rebut this presumption they have torely
ontheir personal circumstances, their vulnerability. Decisions
rejecting the asylumapplication on the basis of a ‘safe third
country' exceptionarelargely limited to repeating the provisions
of Directive 2013/32/EU and Greek law, without fully assessing
individual circumstances. This differs from the possibility of
rebuttal of the safety of athird country and possibly - inthe end -
of the non-refoulement principle (Art.33RC, Art. 3ECHR, Art. 4
EU-Charter).



Instead of considering Turkey to be a safe third country, allasylum
seekersshould have the possibility to present their claimand have
itassessedaccording to Directive 2011/95/EU and the Geneva
Conventionwithout having to prove themselves vulnerable to
escapereturnto Turkey.

IV.  Vulnerability

InPart!, we found vulnerability to be based onthe Greek and EU
legislationasalegitimate reason for special reception conditions
of vulnerable applicants. Inthe Greek context, we saw that the role
of vulnerability has expanded. Vulnerability became the only
argument for Syrians examined underthe borders procedures to
challenge the dismissal of theirrequest forinternational
protection asinadmissible. It constitutes the only argument
against the safety of Turkey. Moreover, froman exceptional
measure of emergency, assessing asylum seekersas vulnerable
became the norm.

As EASO explained, there are some vulnerability criterialeading to
the non-return of asylumseekersto Turkey. EASO stated that
although the numbers of vulnerable people are high, they
correspond toreality because they extend to the whole family of
the vulnerable personand because the prolonged stay in
deplorable conditions on the islands makes people vulnerable by
default. The Ministry of Migration confirmed this statement.
According to UNHCR, since most applicants are vulnerable, only
2.000Syriansare currently expected to be returned. The Dutch
Embassy had a different view suggesting that vulnerability
criteriaare not well-defined. They proposed the adoption ofa
stricterapproachin ordertosafeguard the validity of vulnerability
assessment. The EU Commission has not taken a position on this
issue, but they doinsistonincreasing the returnrate, aswas
stated by the Greek Ministry for Migration Policy.

Asexplainedin Part|, the Greeklaw excludes vulnerable asylum
seekersfromthe borderprocedures. Therefore, the exemption
fromthe border procedures of Syrians/applicants on theislands
based onvulnerahilityislawful. However, as the interviews have
shown, theirvulnerahility is not really an exception, it has hecome
the norm. Thisisasign that vulnerability servesanother purpose
thanwhatwasintended by the law. Indeed, vulnerability was
described by interviewees asa political tool, the only way to
reduce the burden of the islands.

Furthermore, since many personsare inneed of a vulnerability
assessmentand thereisalack of doctors, the recognition of
vulnerabilityis delayed. Also, there are delaysin the transfer of
vulnerable asylum seekers to the mainland due to limited
reception capacities on the mainland. Asaresult, many vulnerable
asylumseekersare nowadays examined on theislandsandliving
underharsh conditions.

Interviewees did not suggestany particular solutionregarding
vulnerahility, apart from making sure that more doctorsare
available on theislands. Theissue was linked to the geographical
limitationand the absence of any alternative.

If vulnerability was conceived as a mechanism to reduce the
burdenoftheislands, the goalis far-fetched because most
vulnerable people still have to remain on the islands. Their transfer
to Athensis extremely delayed. Then, the only advantage of this
conceptis the possibility forvulnerable people to avoid their
returnto Turkey. This option forces asylum seekersto prove or
create theirprecarious state. Asitwas acknowledged by
interviewees, some NGOs tend to advise applicants what to say in
ordertobe considered vulnerable. Thisisasign that the
mechanism may not be whatit claims to be: an emergency exit for
those who desperately need help. Itisasign that thisisthe only
way for people to have theirclaim consideredinatimely and
dignified manner.

Itis doubtful whetherthe means justify the end. The fact that, as
interviewees have stated, vulnerability isalsoa result of
prolonged stay atthe hotspots, means that thereisavicious circle
of having towaitin orderto prove vulnerability, and becoming
vulnerable because of the long waiting periods. Nevertheless, this
unattractive situation may discourage more asylum seekers from
travelling to Greece.

Claiming vulnerability seemsto be the only option for some
asylumseekerstoavoid beingreturned to Turkey. Nevertheless, a
claimbased on vulnerability will only be successful if asylum
seekers canrely on personal factorssuchasillnesses. Asaresult,
the Greek procedure movesaway from the criteria forinternational
protectionas describedin Directive 2011/95/EU and towards a
more ‘philanthropic’ approach, notreferring toaspecificlegal
basis. However, one could state that not offering sufficient
protectiontovulnerable people could inthe endamountto
inhuman treatment, as provided in Article 3 ECHR.

Inconclusion, itseems that vulnerability will continue to be
broadly usedinthe border procedures, aslongasthese procedures
continue to exist. Vulnerability assessment will therefore not be
usedasaprotection mechanism forapplicants who require special
care, butinstead remainamechanism for the gradual evacuation
of theislands.

Vulnerable asylum seekers must be identified and be provided with
accesstotheasylumproceduresinaccordance with theirspecial
needsasprescribedin Directive 2013/33/EU and Directive
2013/32/EU.

V. The Role of EASO

Aswe have seeninPart|, afterthe EU-Turkey Statement EASO has
acquired a much more active roleinsupporting the Greek
authorities with the processing of asylum claims. Greek law
enablesthe Agency to participate notonlyinthe border procedure
butalsointhe reqularasylum procedure. Although the mandate of
EASOisdescribedinthe Regulation, the Agency does not support
sucharoleinthe national asylum procedures; the EU Ombudsman
andthe Agencyinsisted that they only help the Greek authorities.
They donotdecide onasylum claims. The researchinterviews were
amongst othersaimed at clarifying howinterviewees regard the
role of EASO.

The participation of EASQinthe Greek asylum procedures was
seenby mostinterviewees as necessary, takingintoaccount the
understaffed Greek services and the Tack of capacity. UNHCR
stressed that the EU definitely needs a framework for this
participation. The authorities have to clarify underwhich
conditions EASO can operate, and what the Agency can and cannot
do. Itwasalso suggested by MEPs that EASO should hire
permanent Greek speaking staffand that the salaries should
somehow be balanced to those employed by the Greek State. This
condition would beinaccordance with Law 4540/2018 that allows
only Greek speaking EASO staff to participateinthe asylum
procedures.

EASOviewsitsroleassupportive tothe Greek State whichis
ultimately the deciding authority. Inthisway, EASO maintains its
subordinateroleinaccordance with EU Regulation 439/2010. In
orderto betterillustrate this consideration, EASO emphasised
thatthe case workerswhoare chosenand paid by themare
seconded tothe Greek Asylum Service which provides for the
interview template and signs the final decision. Nevertheless, the
factthatthese case workerstendtosuggestthe rejection of
asylum claims based on admissibility considerations for specific
nationalities but the Asylum Service refuses to endorse their
suggestionisasignthatthese case workersare not entirely
following the quidelines of the Asylum Service. Itisasign of their
concomitant dependence on EASOQ.

Untilnow, EASO conducted interviews in the border procedures,
performing anadmissibility check. It remains to be seen how this
work model will expand to the rest of the country.
Someintervieweessuggested that migrationisaEuropeanissue
andnotastrictly national one. They propose for EASQ to take over
the asylum process on behalf of all Member States and to
distribute asylum seekers over Member States accordingly.
However, politicians suggested that thisis far fromarealistic
optionforthe near future. Interviewees expressed their doubts
thatthere willbe areform of the EASO Regulation presented in
Partl.

Therefore, the expanding competences of the Agency are not
expectedtobelegitimised bya concomitant change ofitslegal
status. However, thisreform wasinvoked by the EU Ombudsman as
one of the arguments that supportsthe activity of EASQin Greece.

We can conclude that all parties support EASO's role under certain
conditions, although EASO's responsihilities vis-a-vis refugeesin
Greece aresomehow unclear. It seems that EASQ's roleis
indispensable butitneeds to be betterregulated and that the
conditions have to be made clearandinaccordance with the CEAS.
Such conditions would increase transparency in decision-making
and the establishment of a clearand publicly available set of rules,
asstandard operating procedures, that define the role and
responsibilities of each party.

The European Ombudsman has warned thatinlight of the
Statement of the European Council of 23 April 2015 (EASO teamsin
frontline Member States may participateinjoint processing of
asylumapplications, including registration and finger-printing),
EASOisbeingencouraged politically toactinawaywhichis,
arguably, notinline withits existing statutory role. However, for
the European Ombudsman EASQ's expanded role was justified
sinceitisthe Greek Asylum Service that takes the final decision on
asylum claims.

The proposed amendment of the EASO Regulation that has already
beendescribedin Part!, willallow the Agency to conduct asylum
interviewsif Member Statesare notable torespond adequately.
However, asinterviewees have indicated, suchamendmentis most
likely not going to be introduced.

VI. Child Protection

InPart |, we saw that Greece adopted a new law on guardianship.
Thislaw requires that all unaccompanied migrant children are
provided with a State guardian torepresent theminthe asylum
procedures, to facilitate family reunification and to make sure the
childwould have anadequate home and access to basic rights. We
alsosawthatage assessmentis notexecutedinaunified wayin
Greece. Inaddition, duetoastrictinterpretation of Dublin
deadlines, many childrenlose the possibility to be reunited with
family Membersabroad. It wasalso mentioned that there are
limited placesinshelters. Asaconsequence many children remain
homeless orstayin protected custody. Unregistered and homeless
children donothave any guardianand lack proper guidance to
follow the asylum procedures. Theinterviews confirmed these
allegationsand added some otherimportant considerations,
stating that for these childrenthe risk of abuse is very high.



Asstated by NGOs and First reception Service staff,
unaccompanied orseparated childrenruna high risk of abuse hoth
ontheislandsand onthe mainland. There are numerous cases
known of children who are sexually abused orwho choose to
become sexworkersinordertoreceive protectionand moneyto
survive. These childrenare also forced to commit crimes. The
incidents of sexual exploitation of minors, as they have been
investigated by the Greek authorities, seemtolead tono
convictions. Thisallegedly happens because there is no safety
mechanismto protect migrant children who are victims in criminal
proceedings. Theirprolonged stay in campssuch as Moria orin the
streets makes them extremely vulnerable.

Moreover, asstated by the DCland Spyros Apergis from the Asylum
Appeals Committees, the guardianship system that the State is
currently elaboratingisinadequate. More State guardians are
neededaswellasastrong monitoring mechanism to make sure
thatthese guardiansactinthe child's bestinterest.

Asasolution, the Dutch Embassy suggested notto keep childrenin
protective custody orin Moria; Ms. Tzanedaki from the Reception
and Identification Authority suggested to create more shelters
providing proper psychological and social support outside of
Moria. The Ministry of Migration requested other Member States
forrelocation of children with very few results. Relocation of
childrenisnotspecifically addressed by means of national or EU
law. The EU would need to enforce this mechanism either
depending on the currentinoperable relocation scheme™8 or by
creatinganewone. The creation of additional shelters requires
political willand additional investment ata national level.
Furthermore, the RIS claimed that Dublintransfersare very
problematic because of the deadlines and the very high conditions
thatreceiving Member States demandin ordertoreject children. It
also proposed thatage assessment should be conducted ina way
thatallowsitto belegally challenged. These allegations show that
thelegalinterpretation of the relevant Articles of the Dublin
RegulationstatedinPartlhaveindeed serious consequences for
theright of children to family reunification. Greece would need to
betterimplementthe Dublin Regulationin order to make Dublin
transfers more effective and to harmonise age assessment
methods, whilst providing alegal remedy.

Regarding child exploitation, thelack of adequate shelters and
sufficient guardians makes children extremely vulnerable. The
creation of shelters away from the hotspots was proposed asa
short-termsolution. The relocation of children to other EU Member
States wassuggested by the Ministry for Migration Policyasa
long-termsolution. Inany case, childrenshould be protected from
sexual and physical abuse, legally and physically.

148 Council Decisions (EU) 2015/1523 and 2015/1601.

Forthisreason, the authorities should prioritise the child's best
interests, making sure thatall children are hosted inadequate
shelters, that they all have a guardian and that such conditions are
created thatno abuse can take place. Until this becomes reality,
the adoption ofanewlaw protecting abused children who seek
justiceisofthe utmostimportance. Under Greeklaw, any authority
detecting the entry ofanunaccompanied or separated child to the
Greek territory shall take appropriate measures (e.g. informing
the General Directorate of Social Solidarity whichisresponsible
for furtherinitiatingand monitoring the procedure of appointinga
guardiantothe child and ensuring that his or her bestinterestsare
metatalltimes). In practice the system of guardianship is not
functioning. Thisinfringes the Convention on the Rights of the
Child.

VII. Who Bears Responsibility?

One of the main purposes of this research was to identify who is
responsible forthe challenges that asylum seekers face nowadays
in Greece, and consequently, who can provide solutions. As
explained below, responsibility is not reserved forone actor. On
the contrary, itisshared amongst all the stakeholdersincludedin
thisresearch, to the extent that they are allowed to act within their
ownsphere of competences. Itis thereforeimportant thatthe EU,
the Greek State and organisations that protect refugees take
responsibility withintheirmandate. The EU has to fully implement
the CEASand - out of the principle of solidarity - assist Greece.
Also policies and initiatives need to allow asylum seekers:

to move freely (so abolish the geographical limitation),

to have fullaccess to asylum procedures without

discriminationand without the presumptions of the safe third

country,

tobe physically protected according to their own personal

needs,

to have afairand efficient examination of theirasylum claimin

atimely manner,

tohaveaccesstoalegal remedy.

InPartl, we saw Greece adopting decisions as being responsible
fortheimplementation of the EU-Turkey Statement. At the same
time, EASO refused to take the same responsibility, by invoking its
subordinaterole. Ithasalso become apparent thatalthough
Greece made considerable efforts toincrease the capacity of the
relevantservices, the proceduresare stillinadequate to face the
enormous amount of applications and to provide protectiontoall
unaccompanied children.

However, as canbe concluded from the interviews, since 2016
Greece somehow felt obliged to adopta series of legislative
measuresin ordertosecure the EU-Turkey Statement, without the
real willingness to doso. Greek MEPs suggested that Greece was
notinfavour of the geographical limitation at the hotspots, but
thatthe EU did not support themin changing this scheme.

Therefore, Greece indirectly claimed that the EU isalso
responsible forthe currentsituation. The decline of relocation was
also presentedasarefusal of responsibility sharing by other
Member States. Fromthe above, it can be concluded that Greece
assumes to have an undesirable responsibility.

Almostallinterviewees fromthe political sphere of Greece stated
thatasylumisaEuropeanissue and thatitshould be treated
accordingly. More concretely, they found the Dublin Regulation is
unfair, placing anincredible burden on Member States at the EU's
external borders. Because of thisregulation, no matter how much
theservicesareimproved, the number of asylum seekersin these
Member States will always be quite high. The numbers of arrivals
in2018 are already higher thanthose of the previous year.
Fromthe Greek perspective, the EU should force Member States to
acceptrelocationand to make thisa permanent system of burden
sharing, inaccordance with the principle of solidarity. In addition,
the granting or refusing asylumshould be decided upon by the EU
and not by Member States.

EASO and the Dutch Embassy had a differentview, insisting that
the Greek Stateis ultimately responsible forasylum seekers
presentonitsterritory. Thisorganisation repeated that Greece
should avoid treating asylumas a temporary phenomenon and
make receptionandintegrationatop priority, supported by long-
term planning.

Thisresearch suggeststhatin the currentlegal system, Greeceis
responsible to provide immediate solutions forthe asylum seekers
andrefugeeswhoareinits territory. Thisresponsibility demands
anevengreater capacity andinfrastructure, more efficient
services, lessreliance on NGOs to provide basic servicessuch as
interpretationand guardianship, long-term strategic planning
and fast, high quality of decision-making forasylum claims,
effective protection of children, indiscriminate treatment of
asylumseekers, easyaccess to the procedures. These
improvementsrely onan optimal use of EU fundsand technical
assistance.

Although Greece is responsible for the final decisions regarding
asylumseekers, these decisionsindeed depend on the continuous
financial and technical support from the EU. This support should be
seeninthe general context of external relations with third
countriessuch as Turkey, migration management and border
control. Evenifthe EUisnotthe mainactorinthe Greek state of
affairs, itindirectly shapesitsasylum policies. In thisregard, it
sharesaresponsibility to support policies thatare in conformity
with EUTaw; sorespectand promote fundamental rightsand
values, asthey have also been enshrinedinthe Refugee
Convention, the EU Charterand the ECHR. Policies that do not
respect human dignity, equality, efficientaccesstojustice and
the rule of law should not be supported.

Ifthe EU does notadoptandimpose a permanent system of
relocation fora fairer distribution of asylum seekers over Member
Statesandinsist on the closure of borders, prolonged isolationin
the hotspots, limited Dublin transfersand no relocation, itis
highly unlikely that the situation forasylum seekersin Greece will
considerablyimprove, no matter how much national services may
become more efficient.

Finally, because of the limited capacity of Greece to havea
comprehensive response to the refugee crisis, NGOs have taken up
alarge partofresponsibilitiesand competencesthat belong to the
State.Theseare, interalia, interpretation, healthcare, legal
assistance. Asaconsequence of their extended involvementin
asylumand migration, NGOs become de facto responsible within
theirown mandate to safeguard the rights of asylum seekersin
Greece without discrimination. Because of theiractive rolein
migration, NGOs should be able to communicate to the State and
the EU any systemic deficiencies that renderinefficient the
protection of asylumseekersin Greece. For this purpose, they
should by all means be encouraged to provide feedback. Their
monitoring should not have anegativeimpact on the
sustainability of theiractivities.

Inconclusion, this research has shown that thereisa joint
responsihility vis-a-vis asylum seekersin Greece. This
responsibility demandsa change inthe current policiesin orderto
make them more efficientand mostimportantly, more respectful
of the fundamental rights of asylum seekers. In thisregard, all
actorsinvolved should work together on the basis of a clearand
transparent operation planthat respects human dignity.



7. List of Abhreviations

AU

AUs

Art.

ASEP

CEAS

CIEU

DC

Directive 2011/95/EU

Directive 2013/33/EU

Directive 2013/32/EU

EASO
ECHR
ECtHR
GAS
GCR
HCDCP
[0M
JHA Council
MEP
NGO
NHRC
NCSS
Par.
RAO
RIC
RIS
TFEU
UNHCR

Asylum Unit

Asylum Units

Article

Greek Supreme Council for Civil Personnel Selection

Common European Asylum System

Court of Justice of the European Union

Defence for Children International

Directive of the European Parliamentand of the Council of 13 December 2011 on standards for the qualification
of third-country nationals or stateless persons as beneficiaries of international protection, fora uniform status
forrefugees orfor personseligible for subsidiary protection, and for the content of the protection granted
Directive of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception
of applicants forinternational protection

Directive of the European Parliamentand the Council of 26 June 2013 on common procedures for granting and
withdrawing international protection

European Asylum Support Office

European Convention on Human Rightsand Fundamental Freedoms

European Court of Human Rights

Greek Asylum Service

Greek Council for Refugees

Hellenic Centre for Disease Controland Prevention

International Organization for Migration

Justice and Home Affairs Council

Member of the European Parliament

Non-Governmental Organisation

National Human Rights Committee

National Centre for Social Solidarity

Paragraph

Greek Regional Asylum Offices

Receptionand Identification Centre

Receptionand Identification Service

Treaty onthe Functioning of the European Union

United Nations High Commissioner for Refugees
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Annex |

Research for the Dutch Refugee Council
The main challenges that asylum seekers face in Greece

Games of responsibility
List of topics for the interviews

Theimpact of the geographical limitation on the examination of asylum claims

How the “safe third country” concept appliesinthe Greek asylum system

Theimpact of the vulnerahility assessmentinasylum procedures

EASOQ participationinthe asylum procedures

The de facto profiling of asylum seekers based on their nationality

Thenegative impact of currentage assessment methods and Dublin transfers to the right of children to seek asylum
Limited access toasyluminthe mainland and at the horders

The main challenges thatasylum seekers face in Greece

. Whoisresponsible to provide solutions onanational/European Level?

10. Which short-termandlong-term solutions do you see?
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